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Bills In Congress Sponsored By American Bar As- 
sociation Seek To Prevent Nonlawyers From 
Practicing Before The Interstate Commerce 

Commission. 


By R. GranviuLE Curry * 


For some years attempts have been made on behalf of various lawyer 
groups to prevent nonlawyers from practicing before the Interstate 
Commerce Commission or other federal agencies. The attempts have 
met with failure, primarily because the Commission itself has indicated 
the value to it of the nonlawyers’ services and shipper and other organ- 
izations have shown the need of such services in the public interest. The 
Association of Interstate Commerce Commission Practitioners, consisting 
of both lawyer and nonlawyer members, has steadfastly opposed such 
attempted legislation. 

Another attempt now is being made to enact legislation preventing 
nonlawyers from appearing in a representative capacity before the 
Interstate Commerce Commission and other federal agencies. A bill 
has been prepared by the American Bar Association for this purpose. 
It is H. R. 2657, which was introduced in the House on March 20, 1947, 
by Congressman Gwynne of Iowa, and was referred to the House Com- 
mitte on the Judiciary. An identical bill is to be introduced in the 
Senate. Each bill is entitled ‘‘A bill to protect the public with respect 
to practitioners before administrative agencies’’. A copy of the House 
bill is printed in full below. 

With indication that both of these bills would be pressed by the 
American Bar Association for early hearings and enactment, the presi- 
dent of the Practitioners Association called an informal meeting of prac- 
titioners in the Washington area on March 26, 1947, to discuss the mean- 
ing of the bill and appropriate steps to be taken. The Association has 
long been on record in opposition to such legislation, and the meeting vig- 
orously expressed its opposition to the bills now before Congress. Ap- 
propriate steps were determined upon to see that the true facts are 
laid before the proper committees of Congress and that the reasons for 
this ill-advised proposed legislation are set forth. 

From the title of the bill, namely, ‘‘to protect the public with respect 
to practitioners before administrative agencies’’, the impression sought 
to be created appears to be that there are grave abuses in practice before 
the Interstate Commerce Commission and other federal administrative 
agencies, and that a law should be passed to curb or eliminate such 
abuses. But one may ask, for example, as to the Interstate Commerce 
Commission, who has been hurt as a result of the practice by nonlawyers 
before this tribunal? What protection is demanded by the public? 
What complaint do the small and large shippers and the various indus- 
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tries having business before the Commission make as to such practice? 
These questions when considered in the light of the actual facts will 
lead to answers sharply disappointing to sponsors of this bill. As pre- 
viously indicated the Commission itself has found the services of the 
nonlawyer to be of advantage to it and in the public interest. As later 
pointed out shippers and other organizations have stressed the import- 
ance of such services. The theory that protection is needed against the 
nonlawyer is erroneously evolved by lawyers apparently knowing little 
of the Commission’s work, its great responsibilities to the public, and its 
conscientious discharge of the many and varying duties imposed upon it 
by law. 

While an able member of the American Bar Association, who had 
apparently had much to do with the drafting of the bill, indicated that 
certain sections of the Administrative Procedure Act had been mistakenly 
referred to in the bill as introduced,* nevertheless, it is necessary to 
consider the bill as it reads. If the present language is so uncertain, 
although the words appear to have been deliberately used, and the spon- 
sors can shift ground so rapidly, there is no assurance as to what other 
changes may be made adversely affecting the present practice. There 
is no certainty of course that even the so-called ‘‘grandfather’’ pro- 
visions, which are said to be a protection of nonlewyer practitioners al- 
ready admitted to practice before the Commission, will be retained. 

Certainly as the bill is now drawn, it would exclude nonlawyers, 
not already admitted to practice before the Commission from obtaining 
permission to practice in proceedings under sections 7 and 8 of the 
Administrative Procedure Act, which relate to proceedings in which 
hearings are required by statute. Since in rate cases under the Inter- 
state Commerce Act hearings must be held, the nonlawyers would be 
completely eliminated by the terms of this bill from this wide and impor- 
tant field of practice in which he has been particularly useful to the Com- 
mission and to the public. 

The limitation as to the nonlawyer in section 6 of the bill is not 
only against practice in proceedings under ‘‘section 7 or 8’’ of the Ad- 
ministrative Procedure Act but also proceedings ‘‘in connection with any 
form of compulsory process’’. What is meant by ‘‘any form of compuls- 
ory process?’’ An order of the Commission is in a sense compulsory 
process. The Commission issues an order in nearly every case. Does this 
mean then that the nonlawyer practitioner is to be excluded from nearly 
every case before the Commission? 

This appears to be but one illustration of the nebulous phrases, 
obscure language, and doubtful clauses to be found in this bill. It bears 
the ear-marks of the troublesome and ineptly phrased statute passed 
as the Administrative Procedure Act. 

Even if section 5 of the Administrative Procedure Act were in- 
tended to be used instead of ‘‘sections 7 or 8’’ in the last sentence of 


*It was said that section 5, the adjudication section, of the Administrative 
Procedure Act, was intended in the last sentence of section 2 of the bill and in the 
first sentence of section 6, instead of “section 7 or 8” actually used in those sentences. 
section 2 and the first sentence of section 6 of the bill, there would still 
be severe limitations on the nonlawyer in proceedings before the Com- 
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mission. Section 5 has reference to ‘‘every case of adjudication required 
by statute to be determined on the record after opportunity for an 
agency hearing’’, with certain exceptions. ‘‘Adjudication’’ is defined 
earlier in the Act, section 2(d), to mean ‘‘agency process for the formu- 
lation of an order’’ and ‘‘order’’ is defined to mean ‘‘the whole or any 
part of the final disposition of any agency in any matter other than 
rule-making but including licensing’’. This definition requires con- 
sideration of the definition of ‘‘rule-making’’ in section (2c) of that 
Act. Rule-making is defined to include ‘‘the approval or prescription 
for the future of rates, wages’’, ete. Mr. Warren H. Wagner, a past 
president of the Practitioners Association, in adversely criticizing this 
bill, has pointed out that while section 5 of the Administrative Procedure 
Act would not exclude ‘‘ prescription for the future of rates,’’ if section 
5 were assumed as intended instead of section 7 or 8 in the bill, this 
apparently would not permit practitioners to handle cases involving the 
question of applicability of lawful rates. Frequently a case presents a 
double question of whether the rates charged were applicable and if 
not applicable what reasonable rates should be prescribed for the future. 

Even as to the so-called ‘‘grandfather’’ clause in section 6 of the 
bill, there is doubt as to its scope since its provisions are limited to those 
subject to section 6 of the bill. Whether this means merely nonlawyers 
without restrictions or nonlawyers subject to the other restrictions in 
this section appears to be a matter of doubt. 

In section 2 of the bill provision is attempted to except certain in- 
dividuals from its requirement. This section would except practice 
“(if permitted by rule of the agency in any proceeding not conducted 
pursuant to sections 7 or 8 of the Administrative Procedure Act) by an 
officer of a corpuration or other organization on its behalf.’’ This ap- 
parently would prevent even officers of the company from appearing on 
its behalf in rate cases, since hearings are required in such cases. And 
even if section 5 were intended instead of ‘‘section 7 or 8’’ such officers 
could not appear in rate cases involving the question of applicability 
under section 6 of the Interstate Commerce Act. Moreover, the word 
“‘officer’’ would apparently exclude traffic managers and others not 
technically qualifying as officers of the particular company or organiza- 
tion represented. 

The provision in section 3 of the bill for the creation of a ‘‘Cre- 
dentials Committee’’, to be designated by the Attorney General but 
without representation from any of the federal administrative agencies 
indicates a hostile, distrustful, and misguided notion of these agencies, 
and particularly the Interstate Commerce Commission. 

A bill with such doubtful meanings, with such broad implications of 
exclusion, and with a purpose so clearly hostile to the long established 
and generally satisfactory practice before the Interstate Commerce 
Commission should be carefully watched and vigorously opposed. The 
Association plans to do this. Its Special Committee charged with 
handling the subject will make proper representation to the appropriate 
committee. No doubt the members of this Association will take an active 
interest in seeing that this proposed legislation is defeated. 
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BRIEF ANALYSIS OF BILL BY MR. ELMER A. SMITH, CHAIRMAN OF COMMITTEE 
OF PRACTITIONERS, CHARGED WITH DEALING WITH THIS SUBJECT. 


A brief analysis of the bill has been prepared by Mr. Elmer A. 
Smith, Senior General Attorney of the Illinois Central Railroad Com- 
pany and a past president of the Practitioners Association. He is chair- 
man of the committee charged with dealing with the subject matter of 
the bill. Mr. Smith is well known as a lawyer of national reputation. 
He has participated in numerous cases before the Interstate Commerce 
Commission and has a thorough knowledge of its work. His scholarly 
treatment of problems arising under the Interstate Commerce Act may 
be found in numerous articles in law journals and other publications. 
Speaking of this bill he says: 


There was introduced in the House of Representatives on March 20, 
1947, a Bill (H. R. 2657 by Mr. Gwynne of Iowa) prepared by the 
American Bar Association entitled ‘‘A Bill to protect the public with 
respect to practitioners before Administrative Agencies.’’ A copy of 
this bill is attached hereto. It deserves the most earnest study and con- 
sideration by every member and friend of the Association of Interstate 
Commerce Commission Practitioners. 

The Bill ought to be entitled ‘‘A Bill to Shut the Gates of Justice 
upon the Small Shippers of this Country.’’ It is aimed and directed 
fundamentally against the nonlawyer members of this Association, who 
have been licensed by the Interstate Commerce Commission to appear 
before it. The effect of the bill, in substance, is to deprive the Inter- 
state Commerce Commission of the duty and responsibility of prescrib- 
ing the qualifications of those who may appear before it. It would 
apparently give the American Bar Association the uncontrolled and the 
unfettered right to determine for the Interstate Commerce Commission 
who may appear before the Commission, and what their quilifications 
must be. The Bill, if passed, would, of course, mean a crippling if not 
the eventual destruction of this organization. For the whole purpose of 
the Bill, so we are authoritatively informed, is to insure that there shall 
be no more appearances by registered practitioners who are not lawyers 
after the retirement or death of nonlawyer practitioners who now, 
under the Commission’s Rules of Practice, have the right to appear be- 
fore. it. 

Mr. Clyde B. Aitchison, Chairman of the Interstate Commerce Com- 
mission, in an address before this Association on October 29, 1936, said, 
among other things: 


‘*The Commission has always received material aid from many men 
of fine character and attainments, who, while lacking a formal 
education in law and therefore not privileged to appear in court, 
have become thoroughly grounded in the law administered by the 
Commission. Numerous persons in this class were known to be 
fully qualified to appear as the representatives of others. There 
could be no question but that such persons would be highly desirable 
members of the Commission’s bar.’’ 
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To say that in each and every case, irrespective of the importance 
of the case, of its character, of the question involved, no one but a 
lawyer may appear in a representative capacity is plainly to shut the 
Commission off from the help and aid it has received over a period of 
sixty years from persons, who through long years of intensive study and 
work, have acquired a familiarity with the technical subjects of rates, 
discrimination, preference, tariffs, traffic and transportation conditions 
that has enabled them to make a very real and substantial contribution 
to the administration of the Interstate Commerce Act. 

Furthermore, if appearances before the Commission are now or in 
the future to be confined to lawyers alone, the inevitable result will be 
to deprive parties in many cases of the opportunity of having those 
eases presented to the Commission, a body appointed by Congress to 
hear and determine all cases, irrespective of the importance and the 
amount involved. A small case, involving a rate of minor importance, 
may be just as vital to the small shipper as a case involving the whole 
rate structure of a commodity may be to a large shipper. 

Section 2 provides that: 


‘* “Practice’ means any form of appearance or participation in any 
agency proceeding other than as a witness except that nothing here- 
in shall prevent practice by an individual on his own behalf; by a 
partner on behalf of the partnership; * * * or (if permitted by rule 
of the agency in any proceeding not conducted pursuant to sections 
7 or 8 of the Administrative Procedure Act) by an officer of a corp- 
oration or other organization on its behalf.’’ 


The question presents itself whether a traffic manager of a corpora- 
tion or other organization is an ‘‘officer’’ within the meaning of the 
word ‘‘officer’’ as it appears in Section 2 of H. R. 2657. But, the fur- 
ther question presents itself, whether the phrase in parenthesis in Sec- 
tion 2 would permit a traffic officer to appear in a rate case for his em- 
ployer. 

Section 6 of H. R. 2657 contains this sentence: 


‘*On application, individuals subject to this section who have been 
individually authorized to practice before any agency, have main- 
tained such standing, are actively engaged in practice so permitted, 
and are so certified by the agency with a specification of the extent 
to which they have been so qualified to practice and have practiced 
shall be given credentials enabling them to continue such practice.’’ 


We are authoritatively told that the purpose of this sentence is to 
give what may be said to be ‘‘grandfather clause rights’’ to nonlawyer 
practitioners who are now members of the Commission’s Bar and to 
permit them to continue to appear before the Commission until their re- 
tirement or death. But, we are also told that the whole purpose of the 
bill is to prevent nonlawyers who are not now authorized by the Com- 
mission to appear before it, from appearing before the Commission in 
the future. 
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But the language of H. R. 2657 is obscure and uncertain on this 
point. For the first sentence of Section 6 reads as follows: 


‘‘If any agency shall find it necessary in the public interest and 
in the interest of parties to agency proceedings before it to author- 
ize practice by individuals not subject to section 5 and provides 
by generally applicable rule therefor in any case in which the 
governing statute does not provide only for appearances in person 
or by attorney or counsel, any such individual may be admitted here- 
under to practice as an agent before such agency except in pro- 
ceedings pursuant to section 7 or 8 of the Administrative Procedure 
Act or in connection with any form of compulsory process.’’ 


This bill, in forbidding practice by nonlawyers in proceedings before 
the Commission ‘‘ pursuant to section 7 or 8 of the Administrative Pro- 
cedure Act,’’ would forbid nonlawyer practice in all cases where the In- 
terstate Commerce Act requires that hearings be held. The Interstate 
Commerce Act, of course, requires hearings to be held in various types 
of cases, including rate cases. See, e.g., sections 5(2)(b), 13(4), 15- 
(1) (3) (6) (7), ete. Thus, the bill would prevent practice before the 
Commission by nonlawyers in rate cases and a large number of cases 
in which hearings are required. Notwithstanding the language above 
quoted in respect to ‘‘grandfather’’ rights, serious doubt arises whether 
a nonlawyer practitioner now authorized by the Commission to appear 
before it could do so in a rate case. 

The American Bar Association drafted and submitted to Congress 
the Bill which finally became the Administrative Procedure Act, ap- 
proved June 11, 1946. The American Bar Association recognizes that 
this Bill could not have been passed if it had contained the restrictions 
upon appearances before the Interstate Commerce Commission which 
the American Bar Association would now impose upon the Commission 
and the shippers of this country by H. R. 2657. The spokesman for the 
American Bar Association before the House Judiciary Committee, in 
dealing with the Administrative Procedure Bill, said: 


‘A great deal of complaint has been received from two sources. 
Number one is the lay practitioners before the various agencies, 
chiefly the Interstate Commerce Commission, who are afraid some- 
thing might be said that would oust them from practice. On the 
other hand, there is a great deal of protest from the committees on 
unauthorized practice of the law in various State, local, and munici- 
pal bar associations who are just as vehement in saying that these 
measures fail to recognize that legal procedure must be confined 
to lawyers. But these bills do not eliminate the lay practitioner, 
if the administrative agency feels they have a function to per- 
form and desires to admit him to practice.’’ 


Senator McCarran, in the course of the debates in the Senate on the 
Federal Administrative Procedure Act, said that appearances might be 
by lawyer or nonlawyer, and that it is left open for the agency to de- 
termine the qualifications for anyone who may appear in certain classes 
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of cases. (See pages 317-18 of Legislative History of Administrative 
Procedure Act, Senate Document No. 248, 79th Congress, 2d Session). 
Congressman Walter, in speaking about the bill on the floor of the 
House, in reply to the question as to whether it was the intent of the 
Committee that because a person is not a member of the bar he 
would not be permitted to appear before an administrative agency said: 


‘“We have taken care of certified public accountants and other ex- 
perts who have been practicing for years before particular agencies.’ 


The Association of Interstate Commerce Commission Practitioners 
is at a loss to understand why the American Bar Association should 
now endeavor to divest the Interstate Commerce Commission of the 
duty and responsibility of determining the qualifications of those who 
may appear before it in the light of these assurances made in the course 
of the hearings and debates on the Administrative Procedure Act. 

The Bill, H. R. 2657, contains no provision whatever for either the 
lawyer or the nonlawyer whose appearance before the Commission is a 
casual one, and who does not make a business of appearing befcre the 
Commission. The Bill, for example, would prohibit the appearance of 
a representative of a farm bureau or a local farm organization in a case 
involving the abandonment of a branch line of railroad. Such a renre- 
sentative might never again have occasion to appear before the Com- 
mission. 

The Bill sets up a so-called ‘‘Credentials Committee’’ of five mem- 
bers to administer the Act. Four are to be designated by the Attorney 
General, with the approval of the President, from among officers other- 
wise serving in the Executive Branch by and with the consent of the 
Senate. One is to be a private practitioner and representative of the 
legal profession. An administrative tribunal established by Congress 
to carry out the policies of Congress, such as the Interstate Commerce 
Commission, will not have a single representative on this ‘‘Credentials 
Committee’’. The Committee will, therefore, function without any aid 
or help from the administrative tribunals which are not members of the 
Executive Branch, appearances before which tribunals this Bill pro- 
poses to regulate and control. It is another example of the effort to 
impinge upon the independence of an administrative tribunal such as 
the Interstate Commerce Commission. The Bill was drafted without 
consultation or conference with the I.C.C. or members of its staff. It 
ignores the experience and the knowledge which the Commission has 
gained in this matter of appearances through the sixty years of its ex- 
istence. The Bill wholly fails to give any recognition to the public 
interest, an interest which ought to be controlling in such a matter. 

The last sentence of Section 6 of H. R. 2657 reads as follows: 


*‘No agency, and nothing in this Act, shall be deemed to permit 
any person to practice law in any place or render service save the 
authorized participation in ageney proceedings by holders of ere- 
dentials; and no person shall hold himself out, impliedly or ex- 
pressly, as otherwise authorized hereunder.’’ 
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The purpose of this sentence is plain. It is an invitation to local bar 
associations to renew their campaign against nonlawyer practitioners 
before the Commission. Apparently a nonlawyer would not be per- 
mitted to give any advice in his office respecting a technical question of 
tariff interpretation, or of routes or routing, or of conflict of rates, 
matters which a lawyer in general practice is not as a rule qualified by 
experience to handle. The nonlawyer practitioner in doing so would 
subject himself to a penalty of not more than $10,000 or imprisonment 
of not more than one year, or both. 

The officers of your Association are making arrangements to place 
the position of the Association respecting this Bill before the Judiciary 
Committees of the House and of the Senate. They know that this Bill 
is opposed to the public interest. There is grave doubt that the lawyers 
who are pushing this Bill have any real knowledge of the Interstate 
Commerce Act, of the kind of cases that arise under that Act, of the 
administration of the Act by the Commission or practice and procedure 
before the Commission. How many of them, for example, would be will- 
ing to handle a case under the Shortened Procedure? How many of 
them would be willing to take a case of small scope and minor impor- 
tance? How many of them are in a position to take over the work that 
is now being done by traffic commissioners for Chambers of Commerce 
and Associations of Industries located in the cities and towns in this 
country? These and many similar questions present themselves upon 
a reading of this bill. 

This is the end of Mr. Smith’s analysis of the bill. 


PREVIOUS HEARINGS BEFORE CONGRESSIONAL COMMITTEES HAVE CLEARLY 
INDICATED THAT PRACTICE BY NON-LAWYERS BEFORE THE 
COMMISSION OVER A PERIOD OF SIXTY YEARS 
HAS BEEN IN THE PUBLIC INTEREST. 


When in 1941 unsuccessful attempts were made in Congress to 
eliminate nonlawyers from practice before the Commission, a carefully 
prepared statement by Commissioner Aitchison, now Chairman of the 
Commission and having nearly thirty years of service on this tribunal, 
was presented before a subcommittee of the Senate Committee on Judici- 
ary (Bills Nos. 674, 675 and 918, April 29, 1941, 8 I. C. C. P. Journal 
705). He prefaced his remarks by saying that he regarded the ‘‘re- 
stricted provisions’’ as to practice by nonlawyers ‘‘as undesirable as 
applied to our practice, and as out of harmony with the spirit of the 
Interstate Commerce Act’’. Starting with the creation of the Com- 
mission, he said: 


‘‘F'rom the beginning of the Interstate Commerce Commission’s 
work in 1887 the Act has provided that any party might appear 
before the Commission and be heard in person or by attorney. Un- 
til 1927 no formal restrictions were placed upon the supposed right 
of anyone, whether an attorney at law or not, to appear before the 
Commission, and to assume to represent another, whether that 
person was an original party, an intervener, or a witness in any 
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proceeding. In the first series of formal hearings before the entire 
Commission, presided over by Judge Thomas M. Cooley, a steam- 
boat captain appeared representing a municipal group, and no one 
raised the slightest question about it. Such appearances were made 
without question for 40 years.’’ 


He pointed out that after the termination of Federal control in 
1920, the Commission’s experience indicated that some restrictions should 
be placed on practice before it. Therefore, in 1927 it amended its Rules 
of Practice to require practitioners to ‘‘conform to the standards of 
ethical conduct required of practitioners before the courts of the United 
States’’. In 1929, he said, ‘‘the Commission created for itself a bar of 
practitioners’’ to include two classes of persons, ‘‘if of good moral char- 
acter and possessing the requisite qualifications to represent others’’. 
The first class includes attorneys at law, ‘‘admitted to practice before the 
Supreme Court of the United States or the highest court of any state or 
territory or in the District of Columbia.’’ The second class includes 
nonlawyers, namely : 


‘‘Any person not an attorney at law, who is a citizen or resi- 
dent of the United States, possessed of the necessary legal and 
technical qualifications to enable him to render valuable service be- 
fore the Commission, and otherwise competent to advise and as- 
sist in the presentation of matters before the Commission.’’ 


Speaking then of the organization and purposes of the Practitioners 
Association, he said: 


‘* As a practical step toward the development of the professional 
spirit among the practitioners, an association (now known as the 
Association of Interstate Commerce Commission Practitioners) was 
formed almost immediately after the creation of the bar. The Com- 
mission has maintained very cooperative relations with that As- 
sociation. The first great accomplishment of the Association was 
the unanimous adoption of a code of ethics for its members at its 
first annual session (Report, 1930, Assn. of Practitioners, ete., pp. 
261-273)—when the Chief Justice of the United States made the 
opening address—and the corollary creation of a standing committee 
on Professional Ethics and Grievances. This code received the 
approval by the Commission (1930 Ann. Rep. I. C. C. p. 74). The 
code was based upon the code of ethics of the American Bar As- 
sociation with necessary adjustments. 

A second accomplishment of magnitude and of continuing use- 
fulness was the creation of a general committee of the Association 
on Admissions to Practice, and later the setting up of a large num- 
ber of local sub-committees. All applications for admission to 
practice are referred to this committee, which itself or through its 
local sub-committees scrutinizes carefully the moral qualifications 
of the applicants, and reports its findings to the Commission. 
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A third accomplishment of the Association was the making pro- 
vision for a continuing study of the Commission’s practice.’’ 


Commissioner Aitchison further pointed out that in August, 1938, 
the Commission announced its policy, which has since been maintained, 
of requiring written examinations of nonlawyer applicants to test 
their qualifications for admission to practice. ‘‘When the applicant 
is admitted he takes an oath to demean himself as a practitioner before 
the Commission uprightly and according to the law, and to support the 
Constitution.’’ 

Referring to the actual admissions to practice, he said: 


‘“‘During the year ended October 15, 1940, 1,043 applicants were 
admitted to practice. But 48 were nonlawyers. Of the 12,569 
persons registered from September 1, 1929 to October 15, 1940, 
8,476 were members of the bar, and 4,093 were nonlawyers found 
to be qualified. Because the proportion of nonlawyers was much 
heavier in the beginning than in later years, deaths and retirements 
have brought the nonlawyer practitioners down in relation to the 
whole number. They probably number less than 30 per cent of the 
whole bar of practitioners, at the present time.’’ * 


In referring to the Commission’s liberality in permitting appear- 
ances in special cases, he said: 


‘‘The Commission is liberal in permitting the appearance in 
special cases of members of the bar, officers of corporations, man- 
agers or traffic experts for chambers of commerce or traffic organ- 
izations, who are not formally admitted to practice. The controlling 
considerations in such cases are the convenience of the parties, and 
whether the representative chosen can be of real aid to his client 
and to the Commission. A distinction is recognized between the 
‘casual appearance’ and the ‘practice’ of appearing for others. The 
Commission is liberal in permitting the appearance of persons who 
have applied for admission to practice, but whose applications for 
some reason have not yet been passed upon.”’ 


He further pointed out: 


‘In the great general rate cases, and in the numerous investigation 
and suspension cases heard, it is most common for a shipper or in- 
terested person to appear without counsel and ‘tell his story’ on the 
witness stand, or to appear by his traffic expert, or an officer of his 
trade association or chamber of commerce. Appearances of officers 





*In the Commission’s last Annual Report, March 1, 1946, is the following 
(pp. 56, 57): 


“The year covered by this report showed an increase in the number of 
admissions over the last few years. A large proportion of those admitted 
as members of the bar of a court were former members of the armed 
forces. The total number of admissions for the year ended October 15, 
1946, was 695, an increase of 38 percent over the preceding reporting year, 
and more than double the number admitted during the similar period 
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of carrier, industrial, and traffic corporations, without other counsel, 
are frequently made. In virtually every case of any size one or 
more such appearances are made.’’ 


Near the conclusion of his statement, he significantly said: 


‘*A restriction of the right to appear to ‘lawyers’ would be 
a disservice to the Commission and to the parties appearing before 
it, and would tend to frustrate the policy of Congress in creating 
the Commission as a tribunal wherein rights could be asserted and 
defended as informally, conveniently and efficiently as possible.’’ 


Mr. Smith’s statement for the Association. Mr. Elmer A. Smith 
on May 22, 1941, appeared before the same subcommittee on behalf of 
the Practitioners Association (8 I. C. C. P. Journal 820). He pointed 
out among other things that a large part of the Commission’s work in- 
volves factual questions, as for example, ‘‘ whether a rate is reasonable 
** * unjustly discriminatory * * * or unduly preferential’’ and that the 
Supreme Court has many times said that these questions are questions 
of fact. Such cases he said, ‘‘require the presentation to the Commission 
of evidence that is highly technical in its nature’’. Continuing he said: 


‘*to say that in each and every case no one but a lawyer may appear 
before the Commission in a representative capacity would be to shut 
the Commission off from the help and aid it has received over a 
period of fifty-four years from persons who, through long years of 
intensive study and work, have acquired a familiarity with the tech- 
nical subjects of rates, discrimination, preference, traffic and trans- 
portation conditions that has enabled them to make a presentation 
of these questions of fact that is adequate and that is helpful to the 
Commission. 

If the Commission had at the very beginning confined appear- 
ances before it to lawyers alone, it would undoubtedly as a prac- 
tical matter have deprived parties in minor cases of the opportunity 
of having their cases presented to the Commission, a body appointed 
by Congress to hear and determine all cases irrespective of their 
importance and the amounts involved. Many of the cases, includ- 





ended in 1944. The number of persons admitted since the establishment 
of our register of practitioners on September 1, 1929, is 16,488 


The annual rate of admissions has varied considerably. Since the end 
of the initial period, in which a total of 4,283 were admitted, the annual 
rate has varied from 330 to 1,378. For the 5-year period ended October 
15, 1935, the annual rate averaged 440; for the next 6 years, following the 
extension of our jurisdiction to motor transportation, the annual rate aver- 
aged 1,217; and during the post 5 years the annual average rate has declined 
to 540, probably because of the impact of war coupled with the assessment 
since the latter part of 1942 of a fee upon admission. 


The proportion of nonlawyers of the total admitted during the current 
year was 21.6 percent, as compared with the overall of 28.1 percent since 
the bar was established, and 9.6 percent for the 8-year period since we have 
required nonlawyers to pass a written examination as to their qualifications.” 
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ing not only cases handled under the shortened procedure method 
but cases handled on the formal procedure, which are heard orally 
before an Examiner of the Commission, involve small amounts. But 
these cases are handled by traffic men of wide experience, mostly 
nonlawyers, who are retained by chambers of commerce, commercial 
groups, and organizations in various cities and localities, and who 
handle on behalf of the members of these various organizations cases 
that such members have arising under the Interstate Commerce Act. 
A shipper who contends that he has been charged an unreasonable 
rate by a railroad, even if that rate is an unimportant one, is just 
as much entitled to have a means of access to the body appointed 
by law to hear and determine all cases irrespective of the importance 
of the case, as a shipper who is complaining of a rate under which 
moves a vast volume of tonnage.”’ 


Giving his discussion an interesting touch, Mr. Smith said: 


‘‘Bearing in mind that the rate cases before the Interstate 
Commerce Commission involve for the most part factual questions, 
it may well be that it is a good thing for a lawyer before one of 
these administrative bodies now and then to rub elbows with a non- 
lawyer. We are reminded of what the Attorney General said in 
his recent book, The Struggle for Judicial Supremacy, (p. 292): 


‘‘The legal profession, like many another, tends to become over- 
professionalized. We forget that law is the rule for simple and 
untaught people to live by. We complicate and over-refine it as a 
weapon in legal combat until we take it off the ground where people 
live and into the thin atmosphere of sheer fiction. * * * ’’ 


Mr. Smith was supported in his opposition by statements made to 
the Subcommittee by Mr. Parker McCollester, of the New York Bar, 
then President of the Practitioners’ Association and Mr. J. Van Norman, 
a distinguished lawyer of many years’ experience in practice before the 
Commission. Opposition by nonlawyers was voiced by Mr. Milton P. 
Bauman, Mr. Dabney T. Waring, and Mr. Charles E. Bell, all prominent 
members of this Association and experienced, practitioners before the 
Commission. 

The view of shippers. In a statement made by Mr. John B. Keeler, 
before the subcommittee on the same day, he emphasized the importance 
of practice by the nonlawyer in respect to shippers and commercial or- 
ganizations. A distinguished lawyer with years of experience and prac- 
tice before the Commission, he spoke on behalf of the National Industrial 
Traffic League as Chairman of its Legislative Committee. He pointed 
out that this organization ‘‘is composed of individual shippers, firms 
and corporations, and also commercial organizations, chambers of com- 
merce, boards of trade, and the like, which in turn represent groups of 
shippers’’. 

In referring to the support of the bills then under consideration 
by the American Bar Association, Mr. Keeler said: 
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‘‘With utmost respect to that body and its membership of the best 
lawyers of the country, we submit that their acquaintance with the 
work of the Interstate Commerce Commission is not so intimate and 
the personnel of their committees who have dealt with this question 
are not noted for personal connection or experience with the work 
of that Commission, which is in so large part concerned with matters 
of technical specialized nature not related to the ordinary functions 
and work of lawyers.’’ 


In contrast he pointed out: 


‘‘The League represents that large section of the general public 
which, for years has been going to the Commission for redress of 
grievances or satisfaction of complaints or solution of problems 
arising in the regulation of the railroads, or other carriers subject 
to its jurisdiction.”’ 


In referring to the Commission and its simplicity of procedure, he 
said: 


‘*Beyond the fine independence and the qualities and capa- 
cities and traditions of the Commission and its members, which have 
made the administration of the Interstate Commerce Act a con- 
spicuous success through the years, the one single additional factor 
which has made such success has been the simplicity and the com- 
parative freedom from unnecessary formalities which have marked 
the Commission’s work. The ease with which shippers and others 
on the one side, or the carriers on the other side, may go to the 
Commission for formal as well as informal consideration of rate and 
other matters and obtain relief or other appropriate action with the 
minimum of expense, inconvenience and useless formality.’’ 


He made the interesting point that the Commission ‘‘has not been 
composed of lawyers although many of its members have been lawyers’’. 
He said: 


‘*How strange would it be if it were held that we who are customers 
of the Commission must employ a lawyer to appear before a tri- 
bunal not composed of lawyers and of which no member is a com- 
missioner simply because of the fact that he is a lawyer.’’ 


In this connection, it may be noted that the nonlawyer members of 
the Commission have included such distinguished and able public serv- 
ants as Commissioners Eastman, Clark and Meyer, among others. As 
Commissioner Eastman has significantly said: ‘‘An Administrative Tri- 
bunal has a broader responsibility than a court. It is more than a tri- 
bunal for the settlement of controversies.’’ 

After all, the problem of the practice by the nonlawyer, should be 
weighed in the light of the public interest. The statements Keeler previ- 
ously quoted are a strong endorsement of such practice as in the public 
interest. The Commission itself, which is in a peculiarly favorable posi- 
tion to know, believes that such practice is in the public interest. It should 
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take a strong and convincing showing to justify crippling or destroying 
this practice of nearly sixty years by legislation such as that proposed 
here. No such showing, it is believed, can be made. 


H. R. 2657 
80TH ConGress—Ilst SESSION 


IN THE HOUSE OF REPRESENTATIVES 
Marcu 20, 1947 


Mr. Gwynne of Iowa introduced the following bill; which was referred 
to the Committee on the Judiciary 


A Bill 


To protect the public with respect to practitioners before 
administrative agencies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


TITLE 


Section 1. This Act may be cited as the ‘‘ Administrative Practi- 
tioners Act’’. 
DEFINITIONS 


Sec. 2. Terms shall have the same meaning as in the Administrative 
Procedure Act (Public Law 404, Seventy-ninth Congress). ‘‘Individ- 
ual’’ means a natural person. ‘‘Credentials’’ means certificates and 
annually renewable cards of admission to practice issued pursuant to 
this Act. ‘‘Credentials Committee’’ means the agency established pur- 
suant to section 3. ‘‘Practice’’ means any form of appearance or parti- 
cipation in any agency proceeding other than as a witness except that 
nothing herein shall prevent practice by an individual on his own be- 
half; by a partner on behalf of the partnership; by an officer or employee 
of any State, local government, or agency thereof or of the United 
States on behalf of such government or agency; or (if permitted by rule 
of the agency in any proceeding not conducted pursuant to sections 7 
or 8 of the Administrative Procedure Act) by an officer of a corporation 
or other organization on its behalf. 


CREDENTIALS COMMITTEE 


Sec. 3. There shall be established, appointed, and operative (as the 
Attorney General shall, with the approval of the President, provide by 
rule in conformity with this Act) a Credentials Committee of five mem- 
bers who shall serve without compensation, issue certificates of admission 
and annual renewal cards (herein called credentials), and perform 
other functions as required by this Act. Three shall be a quorum. Four 
shall be designated by the Attorney General, with the approval of the 
President, from among officers otherwise serving in the executive branch 
by and with the consent of the Senate. One shall be a private practi- 
tioner similarly designated and representative of the legal profession. 
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Four shall hold or be eligible for credentials under section 5. The Cre- 
dentials Committee shall have a Secretary, and for the purposes of this 
Act, such staff, other assistance, or advisory services or committees as 
may be required, incur obligations, make rules, fix compensatory ad- 
mission and annual renewal fees (the receipts from which shall be de- 
posited in the Treasury to be drawn for the purposes of this Act as the 
Credentials Committee may direct), and require the submission of neces- 
sary information from any person or agency. 


UNAUTHORIZED PRACTICE PROHIBITED 


Sec. 4. No person shall practice, hold himself out as a practitioner, 
or in any other manner assume so to practice before any agency without 
credentials or except as authorized under this Act; and no person shall 
in any manner or form solicit or procure the employment involving prac- 
tice of individuals holding credentials hereunder, nor shall such holders 
of credentials participate in any such arrangement. Practice as at- 
torneys subject to section 5 shall be governed by the standards of pro- 
fessional conduct generally applicable to members of the bar of courts. 
Agents admitted to practice pursuant to section 6 shall be subject to 
the same requirements, including limitations on solicitation and advertis- 
ing, which shall be adapted and promulgated in the form of rules by 
the Credentials Committee. Individuals admitted to practice under 
section 5 or 6 shall honor, and presiding and deciding officers in any 
agency proceeding shall conduct themselves in accordance with, the simi- 
lar requirements applicable to members of the judiciary. Professional 
misconduct of any kind shall be subject to disciplinary proceedings as 
provided in section 7. 


CREDENTIALS OF ATTORNEYS 


Sec. 5. Any individual shall be given credentials as an attorney 
upon (1) the production of evidence that he is a member in good stand- 
ing of the bar of the highest court of any State, Territory, possession, 
or the District of Columbia and (2) his statement that he is engaged in 
the active practice of law in such jurisdiction. Such submittals shall be 
made to the Credentials Committee, and credentials shall be issued 
through the clerk of the district court of the United States in the judicial 
district in which the applicant maintains his law office. In cases in 
which an applicant is unable to meet the second of these qualifications, 
he shall in lieu thereof apply directly to the Credentials Committee and 
produce such reasonable and satisfactory evidence of character and 
fitness as may be required by rule. Possession of credentials under this 
section shall entitle the holder to practice before any agency except that 
any agency which pursuant to statute has for more than five years prior 
to the adoption of this Act required applicants to demonstrate additional 
special technical competence may continue to do so under reasonable 
rules and no credentials authorizing practice before such agency shall 
be issued until such agency shall have certified to the Credentials Com- 
mittee that the applicant has met such requirements. Individuals sub- 
ject to this section who before the effective date of this Act have been 
admitted to practice before any agency upon a showing substantially in 
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compliance herewith and have maintained good standing therein shall 
be given credentials upon application to the Credentials Committee. 
Any agency may provide for practice by individuals eligible for cre- 
dentials under this section for the purpose of a particular matter or 
agency proceeding without credentials. 


CREDENTIALS FOR AGENTS 


Sec. 6. If any agency shall find it necessary in the public interest 
and in the interest of parties to agency proceedings before it to authorize 
practice by individuals not subject to section 5 and provides by generally 
applicable rule therefor in any case in which the governing statute does 
not provide only for appearances in person or by attorney or counsel, 
any such individual may be admitted hereunder to practice as an agent 
before such agency except in proceedings pursuant to section 7 or 8 
of the Administrative Procedure Act or in connection with any form 
of compulsory process. In each case the agency shall certify to the 
Credentials Committee that in its informed judgment the applicant pos- 
sesses scientific training, experience, special competence, peculiar techni- 
eal ability, knowledge of legal requirements, and other qualifications 
requisite for the adequate performance of the duties of a practitioner 
for the protection of clients and the attainment or preservation of their 
rights. Preliminary to such certification the agency shall require such 
examination or investigation as may be necessary for the purpose, and 
the certification shall specify the extent of practice for which the appli- 
eant is thus fully qualified. The Credentials Committee shall thereupon 
require evidence that the applicant possesses knowledge of professional 
responsibilities as well as good moral character, repute, and fitness, and, 
upon satisfaction of the foregoing requirements, issue revocable creden- 
tials limited to the extent of practice duly certified by the agency con- 
cerned. Qualifications with regard to character and fitness required 
hereunder, and the standards of professional responsibility applicable 
to individuals admitted to practice under this section, shall not be less 
than those required of individuals admitted to practice under section 
5. On application, individuals subject to this section who have been 
individually authorized to practice before any agency, have maintained 
such standing, are actively engaged in practice so permitted, and are 
so certified by the agency with a specification of the extent to which 
they have been so qualified to practice and have practiced shall be 
given credentials enabling them to continue such practice. No agency, 
and nothing in this Act, shall be deemed to permit any person to prac- 
tice law in any place or render service save the authorized participation 
in agency proceedings by holders of credentials; and no person shall 
hold himself out, impliedly or expressly, as otherwise authorized here- 
under. 

DISCIPLINARY PROCEEDINGS 


Sec. 7. Every agency conducting proceedings subject to this Act 
shall by rule provide that, upon hearing and the record thereof, any 
person holding credentials shall for good cause be (1) censured, (2) 
suspended from practice in the particular case in which misconduct oc- 
curs or from all cases before it for a period not to exceed ninety days, 
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or (3) subjected to disbarment proceedings with or without suspension 
from practice pending the final determination thereof. Final agency 
action under this section shall be subject to judicial review. In the 
ease of any individual holding credentials under section 6 the agency 
shall, where cause appears, issue an order of disbarment and thereupon 
the Credentials Committee shall revoke all such credentials. In the case 
of an individual holding credentials under section 5 the agency may 
(1) refer the matter to appropriate and existing State or Federal ju- 
dicial disciplinary authorities, (2) issue an order of disbarment if ap- 
plicable statutes expressly provide both for disbarment and for judicial 
review thereof, or (3) direct the institution of disbarment proceedings 
in the name of the United States in (i) the District Court of the United 
States for the District of Columbia or (ii) the district courts of the 
United States or appropriate State courts in any jurisdiction in which 
any part of any misconduct occurred or in which the holder of cre- 
dentials is admitted to practice. In such disbarment proceedings in any 
court, or upon judicial review of the disbarment order of any agency 
with reference to an individual subject to section 5, the United States 
shall be represented as in other cases and the court, proceeding de novo, 
shall try and determine the facts and may issue an order revoking 
credentials or take such other or additional action as may be authorized 
with respect to practice in the courts of law. 


OPERATION AND EFFECT 


Sec. 8. Any person violating any provision of this Act or rule law- 
fully issued hereunder, or submitting any false information required 
pursuant hereto, shall be fined not more than $10,000, or imprisoned 
for not more than one year, or both. No individual holding or eligible 
for credentials under section 5 and serving by appointment as an officer, 
employee, or consultant in any agency or branch of the Government of 
the United States shall act or receive compensation during such service 
or thereafter as an attorney for other interests with respect to (1) any 
matter in which the United States is interested and he renders or has 
rendered such service or (2) any matter factually related thereto; but 
in other matters such an individual so appointed on a temporary (not to 
exceed one year), intermittent, uncompensated, or part-time basis or for 
the purpose of particular litigation or agency proceedings may (if 
otherwise qualified and unless limited by rule or written instruction of 
the appointing agency) during or after such service so act or receive 
compensation as an attorney. All statutory provisions, rules or appli- 
cations thereof in conflict with this Act are hereby repealed. No sub- 
sequent legislation shall be held to supersede or modify any provision 
or application of this Act except to the extent that such legislation 
shall do so expressly. If any provision of this Act or application there- 
of is held invalid, the remainder of this Act or other applications of 
such provision shall not be affected. The requirements of this Act re- 
specting admissions to practice shall not take effect until six months 
after its approval. 








Commissioner Miller’s Nomination Confirmed By 
The Senate 


As was expected, Commissioner Miller’s nomination by President 
Truman for a third seven-year term as a member of the Interstate 
Commerce Commission was confirmed by the Senate. His term will ex- 
pire December 31, 1953. 

Commissioner Miller was first nominated by President Roosevelt 
on June 3, 1933, to serve as a member of the Commission for the term 
expiring December 31, 1939, to succeed Commissioner Lewis. The 
nomination was confirmed a few days later and he took the oath of 
oftice on June 14, 1933. He was renominated by President Roosevelt on 
January 25, 1940, for a second term expiring December 31, 1946, and 
his nomination was confirmed on February 29, 1940. 

He served as Chairman of the Commission from January 1, to 
December 31, 1937. He is a member of the Finance Division (Division 
4) and Chairman of the Rates, Service and Safety Division (Division 
3). The bureau of valuation reports to him. 

Commissioner Miller was born in Richmond, Virginia, on March 
18, 1875. He attended Richmond College and Stevens Institute of 
Technology. From the latter he received his M.E. degree. 

Before his appointment to the Commission, he had had broad ex- 
perience as a consulting engineer and business executive. At the time 
of his appointment he was president of three companies doing business 
in Pittsburgh, Pennsylvania, and was appointed from that state. 

Although in his work as an engineer he has spent much time in 
various parts of this country and abroad, including England and Japan, 
he unmistakably bears the stamp of the Old Dominion and has carried 
forward the tradition of the Virginia gentleman. 

Commissioner Miller’s business and engineering experience and his 
practical approach to the problems presented to the Commission have 
made him a valuable member of that body. He has a reputation of 
dealing promptly with the matters presented to him. 


i 


—508— 











a ee ee ee ee ee eee | 


mam 


MARCH, 1947 509 














COMMITTEES ON THE JUDICIARY 


80th Congress—1st Session 


Senate 
Alexander Wiley, Wisconsin, Chau Pat McCarran, Nevada, 
William Langer, North Dakota, Harley M. Kilgore, West Vir; 
Homer Ferguson, Michigan, James O. Eastland, Mississipp 
Chapman Revereomb, West Virgil Warren G. Magnuson, Washi 
E. H. Moore, Oklahoma, J. William Fulbright, Arkans 
Forrest C. Donnell, Missouri, J. Howard McGrath, Rhode Is 


Jolin Sherman Cooper, Kentucky, 
House 


Earl C. Michener, Michigan, Chats Edward J. Devitt, Minnesota, 


John M. Robsion, Kentucky, Kmanuel Celler, New York, 
Chauncey W. Reed, Illinois, Francis E. Walter, Pennsylvania, 
John W. Gwynne, Iowa, Sam Hobbs, Alabama, 

Louis E. Graham, Pennsylvania, William T. Byrne, New York, 
Raymond S. Springer, Indiana, Estes Kefauver, Tennessee, 
Frank Fellows, Maine, John R. Bryson, South Carolina, 
Earl R. Lewis, Ohio, Fadjo Cravens, Arknasas, 

John Jennings, Jr., Tennessee, Thomas J. Lane, Massachusetts, 
Angier L. Goodwin, Massachusetts, Martin Gorski, Illinois, 

Clifford P. Case, New Jersey, Michael A. Feighan, Ohio, 

E. Wallace Chadwick, Pennsylvani Frank L. Chelf, Kentucky, 
Albert L. Reeves, Jr., Missouri, Ed. Gossett, Texas. 


Kenneth B. Keating, New York, 











The Common Interests Of Shippers And Railroads 


By Ever A. Smita * 


May I say to begin with that I greatly appreciate the honor implied 
in the invitation to address you this noon. I propose to discuss with you 
some common interests of railroads and shippers. 

It has often seemed to me that too much time and thought have been 
given to what were believed to be the conflicting interests of railroads 
and shippers, and too little time and thought to our common interests. I 
doubt whether we would ever find any real conflict between us if we 
would but look at our problems coldly and dispassionately. 

For upon your prosperity, upon the volume of your production, 
wholly depends the prosperity of the railroads. Upon the efficient func- 
tioning of our national railroad system depends your access to raw ma- 
terials, and your ability to distribute and sell your manufactured prod- 
ucts. Our fortunes are indissolubly linked together. Every transporta- 
tion problem should be approached with these all-important facts in 
mind. 

The railroads are public servants performing a public function. In 
order to perform that function in a way that will meet the needs of the 
shipping public they must know what these needs are. The existence 
of these shippers’ boards is but a recognition of our common interests. 


The Free Enterprise System 


First and foremost is our common interest in the free enterprise 
system, a system which has disappeared from the greater part of the 
world today. And not for one instant should we forget that the dis- 
appearance of the free enterprise system has been accompanied by the 
rise of political and economic despotism and personal slavery. 

The railroads are indubitably the outer bastions of this system of 
free enterprise. When those bastions fall, the whole system is in jeop- 
ardy. Cries are heard today in various quarters of this country for 
government ownership and operation. These so-called ‘‘liberal’’ week- 
lies like the Nation and Henry Wallace’s New Republic never miss an 
opportunity to urge that the American railroads should be socialized. 
Al Whitney of the Brotherhood of Railway Trainmen, appearing re- 
cently before a House committee, argued for the unfettered and un- 
shackled right to strike, and thus to starve our people and destroy our 
industries. He tried it for two days! He said that if an industry is so 
essential that anyone can deny the fundamental right of its employees 
to strike, then it is too essential to be left in the hands of private profit- 
seekers. He looks forward to the time when the unions, operating the 
railroads through a servile government, will be able to fix their wages 
without regard to the public interest. Not one of these advocates of 

* This address was made on March 12, 1947, before the Trans-Missouri-Shippers 
Board, at St. Louis, Mo. Mr. Smith is Senior General Attorney of the Illinois 
Central System and a former President of the Practitioners’ Association. 
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economic despotism has ever understood that what freedom we have 
in the world today is entirely due to the capacity of the free enterprise 
system to respond to the needs of a nation at war and the ability of the 
individuals of that system to wage war. 

As Colonel Henry of the Association of American Railroads recent- 
ly put it: 


‘‘The system has its imperfections but no other system used 
in times past, and no other system anywhere else in the world today, 
has operated to produce for so great a proportion of the people 
so wide a measure of freedom, along with so many of the things and 
services which people want, and so much leisuré and opportunity 
to enjoy them.”’ 


We all share in the responsibility for the maintenance of that system. 

The chief architect of the British socialist state, Harold Laski, has 
recently said that Russia has gone farther towards an effective democracy 
in the realm of economic life than any other country he had seen. But 
he went on to say that on the political plane there was no freedom. It 
is absurd to think that by surrendering political democracy a nation 
ean get any other kind of democracy. What all these missionaries of 
chaos ask you to do is to trade the free enterprise system, with the 
civil, political and religious liberties inherent only in that system, and 
whose existence is dependent upon it, for economic and political despot- 
ism or some variety of Russian communism. 


The Proposal To “Russianize’’ The Transportation System of Great 
Britain 


This discussion of the free enterprise system in the United States 
and our common interest in that system leads me to say a few words 
about the proposal to Russianize the transportation system of Great 
Britain. I suppose that ‘‘socialize’’ would be a softer word. But I 
think the word ‘‘Russianize’’ more accurately expresses what it is in- 
tended to accomplish. 

Under the Transport Bill now before the House of Commons, the 
British Government will take over the railroads, barge lines, motor 
earriers, docks and wharves, and even the railroad hotels, as of January 
1, 1948. This bill establishes a vast and highly centralized bureaucracy 
of which the Minister of Transport, a political official, is the head and 
really the source of all authority. The Minister is empowered to ap- 
ey a Transport Commission whose duties are to provide—and listen 
to this— 


‘fan efficient, adequate, economic and properly integrated system 
of public inland transport and port facilities for passengers and 
goods. ’’ 


The Transport Commission will not actually operate these various 
systems of transportation. They will be operated by five executives, also 
appointed by the Minister: one for the railroads, one for the motor 
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carriers, one for the docks and waterways, one for the London Suburban 
Transport, and, last but not least, one for the railroad hotels. 

The British Government will acquire the railroads by exchanging 
214% Government stock for the outstanding stocks and bonds, whose 
value would be based upon stock exchange quotations during a certain 
period. The physical value, the cost, and the earning capacity of the 
British railroads are ignored. 

According to the London Economist, the present income from the 
various classes of railroad securities in Great Britain is 46,000,000 
pounds. The income at 214% will be 25,000,000 pounds. Thus the 
return to the security holders will be reduced by 44%. 

But perhaps, after all, the holders of British railroad securities 
ought to be thankful for this basis of compensation. The British Trades 
Union Congress—and this is the body which really governs Britain— 
said in its last annual report, in dealing with public control of industry, 
that 


‘*Tt appears to be generally agreed in the labour movement that fair 
compensation should be paid.’’ 


This sentence suggests that the question whether compensation should 
be paid when the State takes the property of its citizens is a matter 
to be determined by agreement of the socialists who control the destinies 
of the State. While the report states that the right to fair compensation 
is recognized in the English law, it concludes with this most interesting 
and astounding statement : 


‘Any unfairness or inequality that may be found to result by 
handing over large sums to private individuals may be rectified 
by taxation.”’ 


I am reminded of the answer of an old lawyer for the Illinois Cen- 
tral to what he thought was an unjust claim. ‘‘If we are to be robbed, we 
will be robbed through the forms of the law.’’ There is a great deal 
of that kind of robbery going on in the world today. 

Some of the labor members of Parliament reported that their con- 
stituents thought that nothing should be paid to the owners of the 
British railroads. You will thus see that some of the British socialists 
have already learned a lesson or two from their Russian brothers. 

The British Government does not propose to socialize the motor 
trucks or lorries operating for distances within 25 miles of their base. 
One question that will occur to you is this: What will happen to the 
trucks owned by an industry which uses those trucks in its own business? 
Don’t think for a moment that with such a monopoly as the British 
Government is here proposing the Government will acquiesce in the 
unfettered right of anyone else to engage in transportation services. 
Industries will be permitted to operate their trucks for distances up to 
40 miles from their base. Beyond that, however, a shipper will be 
required to obtain a permit from an all-powerful government tribunal. 

As has recently been pointed out by a former chairman of the Royal 
Commission Transport (The Government and Transport, by Sir Arthur 
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Griffith-Boscowen, Londen Times, March 10, 1946), these motor truckers, 
who own and operate an average of about three trucks apiece—and I 
quote— 


‘fare to be sacrificed in order that a government monopoly in trans- 
port may be established, just as the small shop keeper is being sacri- 
ficed to the co-operatives who are in alliance with the Labour Party. 
Does anyone really suppose that the public is going to be better 
served when lorries on the road are all run by government officials 
who have no ‘profit motive’ to give a spur to their activity but who 
lead sheltered lives?’’ 


This Transport Bill contains, as you can well imagine, a great 
many high-sounding phrases. The rate structure is to be simplified. 
The various agencies of transportation are to be co-ordinated. But 
there is not the slightest hint in this bill as to just how these desirable 
results are to be brought about. 

The London Times of December 17, 1946, in reporting on this bill, 
said in part: 


‘‘How is the measure going to contribute to the cheapness and 
efficiency of British transport? What degree and kind of technical 
reorganization are contemplated? On what principles are rates 
to be fixed? How will effective co-ordination be achieved ?’’ 


And the Times said that no convincing answers had been given by the 
Minister of Transport. 

One does not have to be very much of a prophet to predict that 
government ownership and operation of transportation in Britain will 
not reduce costs, but that on the contrary it will increase them; that the 
rates will be no cheaper and that the services will be no better, but that, 
as stated by the former chairman of the Royal Commission on Transport, 


‘*Nationalization will not benefit the users of transport’’—that is, 
the public. 


What is the real reason lying back of this bill to Russianize the 
British railroads? It simply reflects doctrinaire dogmas of the British 
Trades Union Congress. It is a part of their program, and therefore, 
irrespective of whether the public will benefit, it must be carried out. 
As one writer put it: 


**Tt is the pure milk of the socialist word.’’ 


You can rest assured that the Labor Government has taken pains 
to see that the control of this vast undertaking, with hundreds of thou- 
sands of men made employees of the State, will not be lost to the Labor 
Party, for, as I said, the real manager is the Minister of Transport, a 
political officer. 

The opposition in Parliament and the British railroads asked the 
Labor Government to institute a public inquiry before passing the bill. 
But the Labor Government refused to do so, secure in a majority in 
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the House of Commons. And as I have just stated, it is a part of the 
program. 

But enough of this subject. I am sure you will follow with interest 
the proposal of the British Labor Party to operate the British transport 
system. It is an experiment that may hold some lessons for this country. 


The Free Enterprise System In The Transportation Industry In the 
United States—I. C. C. Regulation 


The free enterprise system in the transportation industry in the 
United States differs from the free enterprise system which we have 
in other industries in that transportation is subject to regulation. In 
that regulation you and the railroads have not only a common but a 
vital interest. We have all come to recognize that the regulation pro- 
vided for in the Interstate Commerce Act is an integral part of a demo- 
cratic way of life. It is a part and parcel of the free enterprise system 
in transportation. Uncontrolled competition as the best means of pro- 
tecting the public interest against unreasonable and discriminatory rates 
was tried out a half century and more ago in the railroad industry, and 
later in the motor carrier and water carrier industries. It was found 
wanting in each case. 

You, the shippers, rest under the protection of the Interstate Com- 
merce Act. You know that the railroads can make no move respecting 
freight rates and charges for which you cannot call them to account 
before the Commission. You have rights and remedies under that Act 
that no one today would think of abridging. And the railroads have 
seen a policy evolved, first announced in the Transportation Act of 1920, 
strengthened and confirmed by the Declaration of National Transporta- 
tion Policy of 1940, which calls for a consideration of the need of reven- 
ues sufficient to maintain an adequate system of transportation. We 
need, as I shall point out later, a more vigorous enforcement of this 
policy. 


Question Of Regulation By The |. C. C. Or The Department Of 
Justice 


But the regulatory process itself and the rate-making procedures 
which you and the railroads have worked out over a period of several 
decades are now attacked, not by those who use the railroads and pay 
the freight, not by those who have had a wide experience like yourselves 
in rates and regulation, but by the United States Department of Justice. 
And the question which this country is now called upon to decide, and 
indeed, I can bring it nearer home, the question which you the shippers 
are now called upon to decide, is whether freight rates and charges 
should continue to be regulated by the Commission pursuant to the 
standards laid down in the Act, or whether they should be regulated by 
Department through its power to enforce the Sherman Antitrust 

ct. 

The Department of Justice, ignoring the principle of rate-making 
which has been applied by the Commission since the first year of its 
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existence, that in the fixing of rates it will not base them upon the rail- 
road most advantageously located or the cheapest to operate, but will 
consider the entire situation, now contends that the rates of each railroad 
must be based upon the needs of that particular railroad, and that each 
rate on each railroad must in some way or other be made competitive 
with each rate of every other railroad. Under the theory advanced by 
the Department of Justice, the rate on the New York Central from St. 
Louis to New York City would be different from that on the Pennsyl- 
vania, at least until the thirty days had elapsed within which one rail- 
road could meet the rate of its competitor. Long established relation- 
ships in rates would be ignored ; the revenue needs of the railroads would 
be cast aside; no consideration would be given to the maintenance of an 
adequate system of transportation or to the means by which such a 
system can be achieved. The Department does not stoop to such trivial 
questions as wages, taxes, car supply, or where the materials or money 
comes from to build cars. 

The Department of Justice says in substance that the railroads have 
set up a monopoly and that the public is without any protection against 
that monopoly. No one would ever know from reading the books and 
papers written by the officers of the Department of Justice that the 
Interstate Commerce Act existed, that the Commission had ever fixed 
or approved any rates, or that the administration of the Act afforded 
any protection to the shippers of this country. The Department has 
never displayed the slightest understanding of the scope, the purposes, 
the methods or the results of regulation. 

The Department says, in short, that it enforces the Sherman Anti- 
trust Act and that if the enforcement of the Sherman Act carries along 
with it the destruction of the Interstate Commerce Act and of the pro- 
tection which that Act gives to shippers, after all that has been done, 
you shippers can complain to Congress. The time to register your views 
with Congress is right now! 

To paraphrase the language of Commissioner Eastman, the Depart- 
ment of Justice, having no confidence in the Commission or its pro- 
cedure, would relegate it largely to the role of a master of ceremonies; 
the big stick in the background designed to keep the battle royal going 
would be the Sherman Act wielded by the Department of Justice. 


Present Rate Procedures Threatened By The Department Of Justice. 


The Department further says that the whole procedure of rate- 
making which you and the railroads have built up over these many 
years, under which these common problems of rates are discussed and 
considered through the medium of rate conferences, is now a violation 
of the Antitrust Act, and that this procedure must be abolished. The 
Department proposes to compel you, when you want a change in freight 
rates, to tramp from one railroad office to another, for no competing 
railroads will be permitted to sit down and confer with you on a rate 
and agree upon a rate that will meet the standards of the Act, provide 
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adequate revenues for the railroads, and meet your needs. You have got 
to incur the burden of separately persuading each one of the railroads 
with respect to the rates that you want, and each individual railroad 
must then run the risk of determining whether in the light of the rate 
structure on that particular commodity, the interests of other shippers, 
the relationships that may exist in the rates, the effect upon railroad 
revenues, and similar considerations, it will publish the rate. 

You know what the result will be. Every rate in this country will 
be frozen, and the only changes you ean get in the rates will be after 
you have hired a horde of lawyers to file complaints and try cases before 
the Commission and after the Commission has entered its orders on 
those complaints. The Department wants to reduce the Commission to 
a state of administrative paralysis. 

The Departinent persists in treating the rate structure of the rail- 
roads as if it differed not at all from the price structures of industries 
whose prices are subject to no regulation whatever. The Commission 
itself said that railroad rates are not a loose aggregation of separately 
established rates but a single entity composed of related rates. Rates 
must not only be reasonable but they must be non-discriminatory. They 
must be sufficient, moreover, to enable the railroads to maintain an ade- 
quate system of rail transportation. You know that one rate of one 
railroad in this interrelated entity of rates cannot be changed without 
affecting other rates, other railroads, other shippers and other communi- 
ties. 

One can read the books, the articles and the political speeches made 
by the various members of the Department in vain for any recognition 
that rate relationships exist or of the interest of the shippers in the 
maintenance of fair relationships in rates, or how a change in one rate 
affects rates thousands of miles away. 

The very nature and characteristics of the railroad rate structure, 
and the application to that structure of the high standards in the Act, 
necessarily call for consultation, conference and collaboration. 


Regulation By An Independent Tribunal 


The fundamental question presented by these unsound and perfectly 
preposterous theories of the Department is whether regulation can be 
trusted to protect the public interest. I think we have got to trust 
regulation if we are to continue to have a system of free enterprise in 
transportation, just as we trust the courts. It ought to be plain that 
regulation cannot be successful and that it cannot adequately protect 
the public interest if the regulatory power is now to be divided between 
the Interstate Commerce Commission, administering an act of Congress 
which deals in the greatest detail with the regulation of railroads, and 
the Department of Justice, bent upon applying one lone standard of 
rate-making, the enforcement of which would be under its sole control. 

The attitude of the Department raises another most important 
question: Do you, the shippers of this country, want the Interstate 
Commerce Commission to continue as an independent tribunal, a tribunal 
that fixes freight rates upon the record made in open session before it, 
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following the application to the facts developed upon that record of 
the standards which Congress has laid down in the Interstate Commerce 
Act, or do you want it made a vassal and a puppet of the Department? 
In short, do you want political rate-making? That question is for the 
shippers of this country to decide. 

Senator Reed of Kansas has introduced a bill known as the Reed- 
Bulwinkle Bill, which seeks to resolve this conflict in the regulation of 
the railroads. This bill proposes to eliminate this intolerable uncertainty 
and confusion affecting not only the railroads, but affecting you, the 
shippers. The purpose of this bill is to remove the doubt cast by the 
Department upon the lawfulness of the arrangements which you and the 
railroads have worked out, and which all of us have found necessary in 
the effective administration of the Interstate Commerce Act. This 
bill has recently been favorably reported by the Senate Committee on 
Interstate Commerce. 

Those who sit in the seats of the mighty will ultimately determine 
whether the Reed-Bulwinkle Bill will become a law. It does seem as 
though there must be someone here who through his experience and 
knowledge of rates and rate-making can give to these high officials of the 
Government the reasons why, in the interest of every shipper in this 
country, this bill should now become a law. If the shippers of this na- 
tion do not want chaos to reign in the regulation not only of the rail- 
roads but of the motor and water lines, then they, along with the rail- 
roads, have got to take off their coats and go to work to get this import- 
ant legislation passed. 

The Department and its views are echoed by many columnists who 
apparently have never looked inside a tariff and have never examined a 
decision of the Commission. The Department takes the view that if the 
Reed-Bulwinkle Bill is passed, other industries will come to Congress 
and seek some exemption from the Antitrust Act. They wholly over- 
look the fact that the railroads are subject to the most comprehensive 
kind of regulation, and that other industries are not, that the public has 
a very real protection through the regulatory process against unreason- 
able, discriminatory and prejudicial rates. Competition protects the 
public interest in the prices charged by industries subject to no regula- 
tion. What these advocates ought to do is to urge upon Congress the 
repeal of the Interstate Commerce Act. They would then be consistent 
even though ignorant and indifferent to the public interest. The ex- 
tension of the Commission’s jurisdiction to include rate conference 
procedure is but a logical step in regulation and constitutes no precedent 
- a request from other industrics for exemption from the Antitrust 

aws. 

It is interesting to observe that the Department as late as 1940 be- 
lieved that regulation protected the public interest, for it said in a brief 
filed in the Supreme Court: 


“In other words, in the case of railroads there has been a substi- 
tution of government regulation for competition as a means of pro- 
tecting the public interest.’’ 
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This is just as true now as it was when the Department said it. The 
law has not changed; the Department has just simply changed its mind. 

It is an amazing thing that the Department of Justice, which ought 
to have some politicians among its members, would so flagrantly disre- 
gard the public interest in this matter as the Department has done, and 
would ignore, as it has also done, the uniform views of those who ship 
and pay the freight. I have never heard of any one shipper being 
against the passage of this important bill. Shippers and shipper orga- 
nizations, large and small, all over the country, the Interstate and 
State Commissions, have expressed their approval of it. I am sure that 
the shippers of the United States can make their influence felt if they 
choose to do so. 


Necessity Of Adequate Revenues In A Free Enterprise System 


Turning now to another subject: If the free enterprise system is 
to continue, such a system cannot be maintained under private owner- 
ship and operation without adequate revenues, revenues that will be 
sufficient not only to pay operating expenses, taxes and interest, but also 
to pay dividends and to provide some funds to be expended in the im- 
provement and betterment of railroad properties. 

And I want to say to you with all the emphasis that I can com- 
mand that the railroads cannot again stand the disastrous effect of such 
a time lag between increased wages and expenses, and the establishment 
of increased rates to enable the railroads to meet those increases, as the 
railroads suffered in 1946. You will recall that effective January 1, 
1946, railroad wages were increased 16 cents per hour, and that follow- 
ing objections by the railroad unions that this did not conform to the 
pattern set by the President for the steel industry, and following nego- 
tiations at Washington, wages were increased another 24% cents per 
hour in May. These increases in wages alone, on the basis of the 1946 
payrolls, cost the railroads about $750,000,000 annually. But we also 
had increases in 1941 and 1943. Based upon our operations for the 
year 1947, our increases in wages compared with the level in effect in 
1939 will amount to $1,565,000,000. The Crosser Act, increasing our 
payroll taxes, will cost us this year $90,000,000. Increases in the costs 
of materials and supplies over and above the 1939 level will cost us 
$683,000,000. The railroads in 1947 will pay out $2,338,000,000 more 
than they would have paid had their wages, the cost of materials and 
supplies, and the payroll taxes remained on the 1939 level. 

The railroads had no permanent increases between 1938 and 1946 
in their freight charges. They received effective July 1, 1946, a tempor- 
ary increase of about 6% in their freight rates, an increase which was 
wholly inadequate. They received effective January 1, 1947, an in- 
erease, including the increase granted in July, averaging about 17.6%. 
This increase is estimated to yield the railroads this year about $1,000,- 
000,000, or about 43% of their increased expenses. Only a miracle will 
enable them to get along on a rate structure which reflects an increase 
in revenues yielding them considerably less than 50% of their increases 
in costs. 
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The result of this lag between increased expenses and increased 
rates is shown in the results of operations for 1946. The Commission 
has recently estimated that the net income of the railroads in 1946 
(excluding, however, income tax credits) amounted to only $110,000,000, 
and this for a year in which the railroads handled a greater volume of 
traffic than in any peacetime year. Thus, we were shoved back to the 
disastrous showing of some of the years in the decade of the thirties, 
when our gross revenues were less than one-half of what they were in 
1946. 

The railroads in the East, on the basis of the Commission’s valua- 
tion, earned a rate of return in 1946 of 4/5ths of 1 per cent only. The 
railroads in the South and the West earned a return of a little more 
than 3%. Rates of return on any such level are danger signals. 

The railroads want to operate just as economically and efficiently 
as they can. They are just as reluctant to increase their rates as you are 
to increase your prices. A great deal has been said in recent months 
about increased productivity in the various industries. But there is no 
increase in productivity in the railroad industry in the foreseeable fut- 
ure which can compensate for an increase of two and a half billion dol- 
lars in expenses. You know what the railroads have done in the last 
three decades in the way of increased efficiency and economy in opera- 
tion. But a continuance of that increase depends upon revenues which 
will enable them to acquire better power, equipment, and all the ma- 


chinery necessary which increases output and reduces unit costs. 


Railroad Taxes 


The shippers of this country have a common interest with the 
railroads in railroad taxes, particularly payroll taxes levied against 
the railroads for the purposes of unemployment compensation and re- 
tirement. The railroads this year will pay a tax of 8.75% upon wages 
and salaries not exceeding $300 per month. They will pay out this year 
through these payroll taxes about $350,000,000. They had no such 
charge against their revenues eleven years ago. This is more than the 
railroads have paid out in dividends in any year since the twenties. 
This tax rate of 8.75%, which the railroads are now paying, may be 
compared with a rate of about 3% which industry is paying. After 
1951 the total payroll tax for the railroads will become 9.25%. 

You are familiar with the passage in 1946 of the Crosser Bill 
which increased the railroad retirement tax by 2.25%, and which at one 
fell swoop increased the railroads’ payroll taxes by $90,000,000 per 
year or about 33-1/3%. The passage of this Bill reflected a combina- 
tion of pressure by the labor unions and a supine acquiescence by Con- 
gress. Apparently the members of Congress gave no thought as to 
where this money was to come from. You know where the money comes 
from to pay $350,000,000 in payroll taxes. All you have to do is to look 
at your expense bills. 

I am not here arguing against the principle of unemployment 
compensation and security for old age. But Congress does not give 
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us a chance to catch our breath between doses of additional taxes. 
This is also true with respect to increases in wages recommended by 
Emergency Boards appointed to take testimony and make findings in 
eases involving wage disputes. We have no fair opportunity to work 
these increases in costs into our rate structure and to consider what 
changes in our methods of operation and what economies we can effect 
over the years which will enable us ourselves to bear some part of these 
increases. 


Railroad Wages 


You have a common interest with the railroads in the level of rail- 
road wages, for the wages alone constitute around 60% of railroad ex- 
penses. The average earnings of all railroad employees for 1946 are 
estimated at $3,050 per annum. For the operating employees the aver- 
age is $4,000. The average earnings of local freight engineers are 
$6,120; the average of local freight conductors $5,400; of passenger 
engineers $5,476; and of passenger baggagemen $4,165. 

Railroads ought to pay good wages, wages that are commensurate 
with the work and the responsibility, and they do. But the wages of 
railroad employees ought not to be on a level which imposes a burden 
on the other groups that go to make up the population, and on American 
industry. I doubt whether shippers generally possess the information 
that they ought to possess respecting railroad wages. Perhaps the rail- 
roads themselves are to blame for such a situation. 

Industry ought not to assume for one minute that the railroads 
can in some way or other immunize themselves from the demands for 
increased wages if we again have some national pattern of wage in- 
creases established either by industry itself or by the government as was 
done in 1946. Those who deal in the matter of wages with the money 
of other people ought to recognize that the burden of labor costs varies 
in the different industries. Labor costs are only 6% of the total costs 
in the oil industry as compared, as I have just stated, with about 60% 
in the case of the railroads. Increases in wages which take no account 
of this fact spell chaos in price relationships in the various industries 
which make up our national economy. 

And the time has come when the President of the United States 
should stand by and support the recommendations of the Emergency 
Boards appointed by him to make findings and recommendations in 
disputes respecting railroad wages. You will recall that in 1941, 1943, 
and 1946, Emergency Boards appointed by the President pursuant to 
the Railway Labor Act, made certain recommendations, and that in 
each case increases in wages were granted over and above those granted 
by such Boards following intervention by the President. 

I don’t have to tell you that strikes in the railroad industry, or in 
any public service industry, constitute anarchy. They can and they 
must be made unlawful if our society is not to disintegrate before our 
very eyes. In making this statement I do not for a minute mean to sug- 
gest that there should not be some means set up, as there is in the rail- 
road industry, of having a public hearing and determination of what 
would be fair and reasonable wages. 
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Equality Of Treatment As Between Transportation Agencies In A Free 
Enterprise System 


There will doubtless be some disagreement among you about what 
I am going to say respecting the equality of treatment between the rail- 
roads and their competitors. But I deeply feel that the shippers as 
well as the railroads have a very real interest in equality in treatment 
among the different agencies of transportation. And here again I stand 
upon the principles of a free enterprise system. Those principles are 
departed from when the government furnishes transportation facilities 
of any kind without any charge or cost to those who use those facilities 
for their own profit and advantage. For that is socialization of trans- 
port, nothing more and nothing less. 

There never can be any fair division of function between the rail- 
roads and their competitors on the waterways until those who use the 
waterways pay a fair charge for the use of facilities provided by the 
taxpayers. There can be no determination of which service is cheaper to 
the public at large until the rates paid by the shipper reflect all the 
eosts of performing the transportation service. At the present time 
those who use the waterways transfer a considerable part of their trans- 
portation costs to you, to me, and to other taxpayers. 

The President in his recent budget message suggests that an ex- 
amination be made of the possibilities of making charges to cover the 
cost of certain government services now rendered free, including a rea- 
sonable share of the cost of providing specialized transportation facili- 
ties, such as airways. He might well have included the waterways. 
Moreover, this generation is handing over to the coming generation an 
almost intolerable burden of taxation. Sound principles of government 
fiscal policy will in the end impel the government to make some charge 
against those who use facilities which have been provided for by the 
government for their own profit. 

This discussion of subsidies to our competitors leads me to this 
point, and it is a vital one from your standpoint as well as from that of 
the railroads. The railroads are wholly a self-supporting industry. 
Their expenses are paid entirely from revenues and not partially by 
taxes. In setting up, therefore, socialized agencies of transportation, I 
think that you as shippers have a common interest with the railroads 
in giving thought to the question whether in the end you will not bring 
about a system of state socialism on the railroads themselves. 

Problems of rates and rate-making confront the shippers and the 
railroads today in greater profusion and variety than ever before. One 
of these many problems deserves brief mention. The competitors of the 
railroads are now vigorously insisting that railroad rates must be on a 
level high enough to enable them to maintain rates on such a lower level 
as will enable these competitors to get the business, pay their expenses, 
and make a profit. Any such principle of making rail rates immediately 
and directly affects you as well as the railroads. 
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I think we must recognize that this particular problem presents 
many difficulties and complexities. As the Commission itself said in its 
60th Annual Report (p. 1): 


‘‘The effects of these contests for new economic alinements have 
brought to us, in a number of forms, issues both novel and difficult, 
and of a complexity rarely, if ever before, equalled.’’ 


One thing is certain, you and the railroads have a common interest 
in having this problem solved not by some artificial fiat, but on a record 
made in a full hearing during which every interested party will have 
an opportunity to present relevant facts, to give the Commission the 
benefit of his views. 


Important Tasks And Responsibilities Of Interstate Commerce Com- 
mission 

And lastly, all of us, shippers and railroads, ought to have a com- 
mon appreciation and understanding of the problems confronting us 
and of those problems as they are presented to the Commission. It 
may be doubted whether any other Federal tribunal has tasks and re- 
sponsibilities confronting it of the number and difficulties of those which 
confront the Commission. Many of them reflect the aftermath of the 
war. No other Federal tribunal regulates a public servant performing 
such an infinite number and variety of services, for which there is such 
an infinite number of prices, as the Commission. Each one of these 
prices may upon complaint or investigation be fixed by the Commission. 
Consider, if you will, the public interest in a system of regulation which 
affords such protection to the public, a system which the Department of 
Justice would now destroy. 

The railroad industry in its relations with shippers is subject to 
the rule of law and order. The Department of Justice would substitute 
the law of the jungle for that rule of law and order. And the fact should 
not be forgotten for one instant that the Commission in fixing railroad 
rates controls and fixes railroad profits. The Commission protects the 
public interest, therefore, not only in the matter of reasonable and non- 
discriminatory rates but in the matter of fair and reasonable profits. 
The Commission’s power in these respects stands out in marked con- 
trast to the helplessness of the Department of Justice either to control 
prices or profits. We think the Commission must in the public interest 
take a more liberal attitude in the future in this matter of rates and 
profits, if free enterprise in the transportation industry is to survive. 

What Chief Justice Hughes said sixteen years ago in the address 
he delivered at the first annual meeting of the Association of I. C. C. 
Practitioners (Annual Report of Association, Vol. I, p. 130) is even 
more true today: 


‘‘T suppose no agency of government has more complicated 
problems than those which confront the Interstate Commerce Com- 
mission, and no intelligent student can fail to realize that the suc- 
cess of this endeavor in a sphere of highest importance is to a very 
great extent the measure of our capacity for self-government.’’ 

















Investigation And Suspension Proceedings 
By W. P. Barret * 


The power granted in Sections 15(7), 216(g), 218(c), 307(g), 307 
(i) and 406(e) of the Act to suspend the operation of proposed changes 
in rail, motor, water, pipe-line and forwarder rates, fares, charges, or 
classifications, or regulations or practices affecting such rates, fares or 
classifications, until the lawfulness thereof may be investigated, is, in 
my opinion, one of the most important powers possessed by the Com- 
mission. The exercise of this authority, when higher charges are pro- 
posed, relieves the public from paying such higher charges until the 
Commission has first made an investigation and passed upon the rea- 
sonableness and lawfulness thereof. In many cases, also, the vexatious 
undertaking of seeking reparation for damages and the inevitable con- 
fusion and detriment to all concerned which follow the exaction for a 
time of unlawful increased rates, are thus avoided. The Interstate 
Commerce Act is designed not only to cure, but also to prevent viola- 
tions thereof. The Commission’s suspension power is not limited to pro- 
posed increases but it may also suspend proposed reductions in rates with 
a view of preventing the establishment of rates which appear to be below 
a minimum reasonable level or which may create undue discrimination, 
prejudice or preference. } 

The initial task is to determine whether the facts and circumstances 
are such as to warrant the exercise of the discretionary suspension 
power. All petitions for suspension are sent, by administrative handl- 
ing, to the Board of Suspension. It is the duty of the Board to review 
all such petitions and the replies made by the carriers; to develop, by 
correspondence if necessary and time permits, and informal hearings and 
conferences, when requested, all facts pertaining thereto; and to make 
recommendations in respect of the situation as developed by it. The 
Board reports to Division 2 which acts upon all petitions for suspension. 
As the new schedules, unless their operation be suspended, become 
effective after 30 days’ notice to the Commission or after such shorter 
notice as may have been authorized by the Commission, consideration 
of the petitions must be expedited and the Division must pass on the 
question of suspension prior to the effective date, the Commission having 
no power to suspend after the new schedules become effective. Petitions 
for suspension of tariff schedules are ordinarily not considered unless 
made in writing, or by telegram, at least 10 days before the proposed 





1See for example: “The proponent of a change in lawfully existing rates must 
be prepared to justify the change, if called in question. The Interstate Commerce 
Act provides for prevention as well as for cure. Undue prejudice and preference 
may be brought about as readily by reducing one as by increasing the other of 
two related rates.” Sublimed Lead to Trunk Line Points, 68, 1. C. C. 343. 

*An address by Mr. Bartel, Secretary of the Interstate Commerce Commission 
before Baltimore Chapter of Association on March 14, 1947. Mr. Bartel’s experience 
with the Commission as examiner, director, and secretary eminently qualify him 
to speak on this subject. 
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effective date of the schedules. These petitions must identify the 
schedules involved by reference to the Interstate Commerce Commission 
numbers and the specific items or provisions protested. The petition 
should state the grounds in support thereof and indicate in what respect 
the protested schedule is considered to be unlawful. Seven copies of the 
petition are required to be furnished, and one copy must be served upon 
the publishing carrier. The Commission may, upon its initiative, sus- 
pend any new schedules even though no protests have been filed. 

If, after consideration of the record and the recommendation of 
the Board of Suspension, the Division concludes that the new rates 
should not be suspended, the protestant is advised of that conclusion. 
Not having been suspended, the new schedules become effective by opera- 
tion of law on their published effective date and the Commission’s sus- 
pension power with respect thereto is exhausted. Any shipper is free, 
however, to file a formal complaint notwithstanding that the new tariff 
has thus been permitted to become effective. 

When the protests are sustained a formal proceeding is instituted 
upon the investigation and suspension docket by the entry of an order 
by the division, suspending the operation of the schedules contained 
in the proposed tariffs for a period not in excess of the statutory period 
of seven months; requiring that the rates, charges, etc., thereby sought 
to be altered shall not be changed during the period of suspension un- 
less specially authorized by the Commission; and assigning the matter 
for hearing, at a time and place specified in the order, or providing that 
the parties be duly notified of the time and place of the hearing so 
ordered. 

Such orders, and notices of hearing, are served upon the parties 
in the same manner as are orders in respect of formal complaints. From 
this point such proceedings proceed to disposition as do formal com- 
plaints, except in respect of certain special rules of procedure, de- 
scribed below, made necessary by the statutory requirements that such 
investigations be expedited. 

Such proceedings on the docket are assigned consecutive numbers 
on that docket and are distinguished from formal cases by the identi- 
fying letters ‘‘I and S.’’ As has been indicated, investigation and sus- 
pension proceedings frequently are heard together with formal com- 
plaints. 

Section 15(7) provides that the Commission shall give to the hearing 
and decision of investigation and suspension proceedings preference 
over all other questions pending before it and decide the same as speedily 
as possible. If the proceeding has not been concluded and an order made 
within the period of suspension, the proposed rate, fare, ete., becomes 
effective at the close of that period unless voluntarily further postponed 
by the carrier. Under this section, the Commission may by order re- 
quire the carrier or carriers to keep account of all amounts acquired by 
such increased rates and fares, specifying by whom and whose behalf 
such amounts were paid. Upon decision in the matter, the Commission 
may, by order, require the carrier to refund, with interest, such por- 
tions of the claimed rate or fare as shall be found not justified. This 
provision is not incorporated in Sections 216(g), 307(g) and 406(e). 
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Sections 218(c) and 307(i) pertain to contract motor and water 
carriers. The Commission under these two sections may suspend a re- 
duced charge or charges for a new service. It has no authority to sus- 
pend any increased charge proposed by contract carriers. 

Some of you here this evening possibly may wish to know how 
petitions for suspension should be prepared. Rule 42 of the Commis- 
sion’s Rules of Practice gives you, in a general way, the information 
that should be incorporated in petitions for suspension. I have a few 
extra copies of that rule if anyone is interested. 

I also have copies of several requests for suspension which have 
been filed with the Commission in the last month and you may wish to 
look at these. I do not mean to imply that all petitions should be made 
up in the form of these petitions. The intent is merely to give you a 
general idea of the factual data submitted by these protestants. 

If you should have an occasion to file a request for suspension, I 
suggest that you give us all the pertinent facts available and also state 
in what respect you consider the protested rates or charges unlawful. 

The carriers in their reply or answer to petitions for suspension 
should state their reasons for changing the rates and they should also 
furnish any other information which they believe justifies the changes 
which they have proposed. If the Commission has all the facts when 
it passes upon the question of suspension, it will be in a much better 
position to render a just decision. 

The Commission’s Sixtieth Annual Report, covering the period 
from November 1, 1945 to October 31, 1946, shows that rate adjustments 
covering changes in rail, motor, water, freight forwarder and pipeline 
tariff schedules were protested and suspension asked in 567 instances. 
A total of 2,536 tariff publications were involved in these adjustments. 
The number of parties requesting suspension was 1,657 and the parties 
opposing suspension numbered 94. 

Many of the adjustments were protested by only one party while 
in other instances many parties requested suspension of the given ad- 
justment. I recall a recent case involving the cancelation of the so- 
ealled furlough fares for the military personnel of the United States 
applicable by rail and motor carriers which was protested by numerous 
parties. Another instance involved a proposal by the rail lines to change 
the specifications for fibreboard containers in official territory in Rule 41 
of the Consolidated Classification. That adjustment was protested by 
numerous parties. 

Prior to the war we received many protests by rail carriers protest- 
ing motor carrier reduced rates and vice versa. Also in many instances 
reduced rates proposed by one motor carrier were protested by another 
motor carrier. The Sixtieth Annual Report shows that for the period 
covered by that report the rail carriers protested 41 motor adjustments 
and motor carriers protested 17 rail adjustments, while water carriers 
protested 9 rail adjustments. 

It is reasonable to assume that when competition again becomes an 
important factor in the transportation field, rate reductions proposed by 
one form of transportation will be protested by another form to greater 
extent than during the war period and at the immediate present. 








Demurrage 
By E. L. Peterson * 


Many of us are probably of the impression that demurrage is a 
term peculiar to transportation by railroad. However, upon investi- 
gation, it will be found that the term was in use long before the first rail- 
road. Webster defines demurrage ‘‘as a detention of a vessel by the 
freighter beyond the time specified in the charter party; also the al- 
lowance or payment made to the owner or master of the ship for such 
detention. By extension, it is now a similar delay or allowance in case 
of land carriage by wagon, railroad, ete.’’ Thus, it is seen that the 
term covers both the act of detaining and also the charge coupled with 
that detention; that it had its origin with marine transportation and 
has been applied to transportation by railroad only during the past 
century. It is in connection with transportation by railroad that we are 
now mainly concerned with this subject, and in the interest of simplicity 
this paper is so confined. 

Demurrage charges are now subject to regulation by the Commission 
within the judisdictional limits of section 1 of the Interstate Commerce 
Act (Turner, Dennis & Lowry Lumber Co., v. C.M.St. P. & P. R.R., 271 
U. S. 259). They apply not only to railroad owned cars but also to 
private cars when such private cars are in railroad service (Procter & 
Gamble Co. v. United States, 225 U. S. 282). 


History And Purpose Of Demurrage 


The carriers common-law duty to transport includes affording the 
shipper a reasonable time within which to load or unload carload freight. 
After the lapse of such time referred to in the demurrage tariffs as 
‘*free time’’, shippers have no inherent right to hold freight in the cars. 
For any such detention and use of cars by shippers for their own pur- 
pose or their own account demurrage charges are assessed, and these 
charges are separate and distinct from charges for the actual transpor- 
tation. Demurrage, in maritime law, originally represented damage to 
the carrier for the shipper’s detention of a vessel, but as applied to rail- 
road transportation, has long been recognized as appropriately being 
for the purpose not merely of compensating the carrier for the use of 
the cars and tracks but also of increasing ear efficiency, which latter 
purpose is important to the public interest and becomes particularly so 
in periods of traffic congestion (see T. M. Kehoe & Co., v. C. & W. R.R., 
11 ICC 166). 

Demurrage appears to have been first applied to the detention of 
railroad cars in the early 1860’s. Even before the Civil War the New 
York & Harlem Railroad Company applied a charge of $1.00 per car 
per day running 48 hours after notice of arrival of the cars (Crommelin 
v. N.Y. & H. R. Co., 4 Keys 90). The Pennsylvania Railroad during 


- * Mr. Peterson is Transportation Assistant, The Board of Trade of Kansas City, 
issouri. 
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the Civil War assessed a charge of $5.00 per car per day for detention 
of cars beyond a 24-hour free time period granted for loading and un- 
loading. Other carriers from time to time made individual efforts to 
enforce payment of demurrage. Demurrage rules and charges were 
not always published in separate tariff form but were often contained 
in freight classifications, car-service rules, rate schedules, special circu- 
lars, billing and basing books, or on bills of lading forms. 

Because of keen competiiton between carriers, the lack of uniformity 
in rules and charges, and the practice of rebating, the situation eventual- 
ly became chaotic (see American Warehousemen’s Association v. Illinois 
Central R.R. Co., 7 ICC 562). In an attempt to remedy that situation 
numerous ‘‘car service associations’’ were organized, the first appearing 
in Omaha, Nebraska, in 1887, each, however, having its own code of 
rules. In some of the early cases the question was whether the railways 
could use these associations as their agents. The courts sustained their 
use. Prior to 1887 it was the practice of many shippers, particularly 
at important terminals, to hold cars as long as it suited their convenience. 
Such use of cars as warehouses tended to cause congestion of terminals, 
deprived the carrier of equipment needed to meet the constant demands 
of other shippers, and increased its cost of operation. Primarily to 
stimulate the prompt release of ears, which would facilitate traffic in 
general and be a practical solution of the evil, demurrage was assessed. 
In 1887 when the Interstate Commerce Commission was created, such 
demurrage rules as existed were confined largely to the important termi- 
nals. 

Demurrage does not seem to have become a matter of much con- 
cern, except in isolated cases, until about the time of the formation of 
the Commission. When the question of the legality of the practice got 
into the courts, the initial tendency was to refuse to sustain demurrage 
charges, in the absence of a contract between the carrier and the shipper. 
This was in analogy to the British theory of admiralty law, which de- 
nied a lien for ship demurrage in the absence of a special contract. How- 
ever, the American courts departed from the British precedent, and im- 
posed such a lien for ship detention. After some sporadic refusals by 
certain of the State courts to enforce a lien for demurrage of railway 
ears the tendency was reversed, and the courts began what has since 
proven to be an unbroken line of cases, in which the imposition was per- 
mitted of a reasonable charge for detention after a reasonable period had 
been afforded for loading or unloading. 

In 1906, Commissioner Lane of California was appointed to the 
Interstate Commerce Commission. This was shortly after the Kehoe 
ease had been decided, and during a period in which there was an acute 
ear shortage. He became interested in this matter of demurrage and 
eventually became chairman of a committee of the National Association 
of Railway Commissioners, made up of the State regulatory commis- 
sioners and members of the Interstate Commerce Commission. His 
committee, in one of its reports, stressed the lack of, and the necessity 
for, uniformity in demurrage rules and charges. Shortly after, a special 
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committee, headed also by Commissioner Lane, was set up to prepare a 
draft of uniform demurrage rules and regulations, and a report of this 
committee was made in 1909. 

Underlying the proposed code of demurrage rules were three mo- 
tives; (1) To secure the greatest possible efficiency in the use of cars 
in a time of acute car shortage; (2) the avoidance of personal discrimi- 
nation which a laxity in rules and their interpretation and the diversity 
of codes had permitted; and (3) to secure uniformity between sections, 
and between interstate and intrastate demurrage rules. 

The Interstate Commerce Commission endorsed the proposed code 
and recommended to the carriers that it be made effective on interstate 
transportation throughout the country, subject to the right and duty of 
the Commission to inquire into the reasonableness of any rule upon 
complaint. The rules have been published in the tariffs of practically 
all railroads in the United States, and although some changes have 
since been made in them, this code forms the basis of practically all 
demurrage tariffs on domestic traffic at the present time. The Com- 
mission is now definitely committed to the policy of uniform demurrage 
rules. 

Changes in the rules when deemed necessary are evolved very 
largely through committees of the Association of American Railroads, 
representing the carriers, and the National Industrial Traffic League 
representing the shippers, at the joint meetings of which the Inter- 
state Commerce Commission may have representation. 

As to whether demurrage charges are to be considered as compen- 
sation to the carriers, or as a penalty against the shipper or consignee, 
or as partaking of both elements, some inconsistency is found in the 
earlier decisions of the courts and of the Commission. However, it is 
now well settled that demurrage charges occupy the dual purpose of both 
compensation and a penalty but the primary purpose is that of a penalty 
in order to promote prompt loading and unloading of cars. 

The above is sufficient to give us a fair understanding of the history 
and purpose of demurrage charges. Several other features are of im- 
portance, however, such as the basis for the amount of the demurrage 
charge, and the basis upon which ‘‘free time”’ is fixed. 


Basis For The Amount Of The Charge 


In developing the basis for the amount of the demurrage charge, 
we find the following enlightening comments in the report of Commis- 
sioner Lane’s Committee, issued in 1909: 


‘* We have fixed the demurrage charge at $1.00 per car per day, 
the figure which prevails generally throughout the United States 
at the present time. From one or two quarters we have been urged 
to make a reduction in the rate, it being represented that $1.00 per 
day is in excess of the fair rental value of a car. If cars were de- 
signed to be employed as storehouses, this contention would be en- 
titled to some weight. It must be remembered, however, that a car 
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is essentially a vehicle. Without cars the carrier’s tracks and termi- 
nals, its operative force, in short, its complete equipment, would be 
valueless. Its cars are its active earnings agents. Accordingly, in 
determining the value of a car to the carrier, neither its cost price 
nor its worth as a warehouse should be taken as the criterion. The 
only fair standard is its value as an instrumentality of transporta- 
tion—as an integral part of the railroad system to which it belongs. 

Viewed from this standpoint, the reasonableness of the stand- 
ard charge can hardly be challenged, for it is a matter of common 
knowledge that the average earning capacity of a car is often far in 
advance of $1.00 per day. 

We must also bear in mind that the demurrage charge has a 
further purpose than to recompense the carrier for the use of its 
equipment; it is intended to compel the prompt release of cars in 
order that they may be available for further service. Manifestly 
any lesser charge than $1.00 per day would have little persuasive 
force. We are convinced that any reduction from the present rate 
would be a blow at car efficiency.’’ 


Attached to this paper is an Appendix setting forth in chronological 
order the history of demurrage charges since 1909. It will be noted 
that the demurrage charge of $1.00 per day remained at that level for 
several years. However, as a result of the general rate increases brought 
about by our participation in the first World War, this amount was 
eventually increased to $2.00 per day. There again, it remained sub- 
stantially at a fixed level until March 28, 1938, when the charge was fur- 
ther increased to $2.20 per day as a result of the Commission’s decision 
in Ex Parte No. 123. This is the level which is in effect today, the Com- 
mission having refused to further increase these charges in their recent 
decision in Ex Parte No. 162. 

That decision appears to be silent as to the Commission’s reasons 
for requiring no further increases in the demurrage charges. It might 
appear to some that the true purpose of demurrage would have been 
further advanced by the imposition of increased demurrage charges 
since we are now encountering one of the most severe car-shortage periods 
in our national history. 

This history of demurrage charges indicates another point of in- 
terest. When the recommendations of the Lane Committee were adopted 
and published in tariff form, the demurrage charge was $1.00 per day 
for each day cars were detained beyond the free time regardless of the 
number of days involved in the undue detention. Apparently the pro- 
posed code offered no change in this situation. However, it is noted 
that on April 1, 1916, demurrage charges became $1.00 per day for the 
first three days of excessive detention and $2.00 per day for each sub- 
sequent day the cars were held. Although it is now established practice 
to maintain such extra or ‘‘persuasive’’ charges, this appears to be the 
first instance where strong measures were taken to secure the release 
of equipment. The fact that these ‘‘special persuasion’’ charges today 
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reach a point as high as $16.50 per day on certain kinds of cars might 
possibly have been the reason for the Commission’s refusal to further 
increase demurrage charges in Ex Parte No. 162. 

The above comments correctly leave us with the impression that 
there is no hard-and-fast or scientific method of determining the amount 
of the charge which will properly balance the scale as between compen- 
sation and penalty. It is a matter of judgment, applied to the test 
laid down by Congress in section 1 (5) of the Interstate Commerce Act, 
that every charge shall be just and reasonable, and every unjust and 
unreasonable charge is prohibited. Obviously, the sufficient amount 
necessary to compensate the carrier for use of its car varies at different 
times. Likewise, the amount of the charge sufficient to operate as an 
effective penalty has greatly varied. It is probably in recognition of 
these changes in conditions that we now have demurrage charges which 
are materially higher than those charges proposed by the Lane Com- 
mittee, in 1909. 


Basis For Fixing “Free Time’’. 


We come next to a consideration of the basis upon which free time 
is fixed or determined. As has been previously stated, the ‘‘free time’’ 
under the demurrage rules is intended to represent a reasonable time 
for loading or unloading by the shipper. For many years 48 hours 
—exclusive of Sundays and legal holidays—has been generally recog- 
nized as constituting such a reasonable time. This feature also is dis- 
cussed in the report made by the Lane Committee in 1909: 


‘*A carrier’s patrons are entitled to a reasonable time for load- 
ing and unloading freight, as well as for the enjoyment of any 
transportation privilege allowed by the carrier’s tariffs. What 
is a ‘reasonable time’? How are we to fix the period which the 
carriers should allow before they are justified in imposing an addi- 
tional charge? It has seemed to your committee that the only ra- 
tional standard is the time reasonably needed by the average con- 
signor or consignee in order to avail himself of the carriers’ service. 
For instance, the time allowed for unloading should be sufficient to 
enable a consignee, ordinarily equipped and ordinarily situated 
with reference to the railroad terminal, to remove the contents of 
a car to his place of business. This means that a consignee cannot 
rightfully demand all the time he desires in order to haul freight 
from the car directly to his customers; it means that the use of cars 
as storehouses or places of business should not be permitted, it 
means that no effort should be made to equalize the disadvantages 
under which shippers may labor by reason of their distance from 
the carriers’ tracks; it means that the mere custom or convenience 
of the trade should not be given controlling weight. In brief, when 
dealing with a transportation problem, we should have regard only 
for transportation requirements. 

This may be a strict view of the demurrage question, but we 
are persuaded that it is the only proper one. A desire to serve the 
real interests of the public, as well as a disposition to be fair to the 
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carrier, impels us to the conclusion that a demurrage code should 
not be unnecessarily liberal in the matter of free time. Rules which 
interfere with the fullest practicable use of railroad equipment may 
operate in the first instance to the disadvantage of the carrier alone; 
in the last analysis the burden falls most heavily upon the public. 
Not only do such rules involve an economic loss per se, but they 
make directly for terminal congestion and car shortage. 

We think it will be generally conceded that 2 days free time 
for loading or unloading carload freight is amply sufficient to meet 
the ordinary needs of commerce. The 48-hour rule prevails through- 
out the greater part of the country at the present time, and we have 


no hesitation in adopting it as the standard of the proposed uniform 
eode.’” 


In this connection, it will be noted that even during Federal control, 
when demurrage charges reached a level ranging up to $10.00 per car 
per day for the eighth and succeeding days, and during the present 
emergency period when the special penalty charges reach a level of 
$16.50 per car per day for the fifth and succeeding days, that the 48-hour 
free time period was never disturbed. 

The carrier’s legal obligation to perform the actual carriage in- 
cludes as a necessary incident, provision for a reasonable time for the 
shipper to load or unload. Any free-time period inconsistent with that 
actual carriage obligation would therefore be contrary to the concept 
that demurrage contemplates a charge for detention for which the 
shipper is responsible after the carrier has completed its contract of 
carriage. 

The above statements are only intended to touch in a very sketchy 
manner upon the generalities of the subject, and no attempt has been 
made to go into the various specific rules and provisions of our present 
demurrage adjustment. Such subjects as constructive placement, aver- 
age agreement, and special provisions at tidewater ports might well be 
the subject of a separate paper. 








I. C. C. PRACTITIONERS’ JOURNAL 





APPENDIX A 
A History Of Straight Demurrage Charges Since 1909 
Date Charge 


Prior to April 1, 1916 $1.00 per car per day. 

April 1, 1916 to June 14, 1916 $1.00 per day for the first 3 days 
and $2.00 per day for each sub- 
sequent day. 

June 15, 1916 to Dec. 10, 1916 $1.00 per day. 

Dec. 11, 1916 to April 30, 1917 $1.00 for first day, $2.00 for sec- 
ond day, $3.00 for third day, 
$5.00 for fourth and each subse- 


quent day. 

May 1, 1917 to Feb. 9, 1918 $2.00 per day for first 5 days, $5.00 
per day thereafter. 

Feb. 10, 1918 to July 19, 1919 $3.00 per day for first 4 days, $6.00 


per day for next 3 days, $10.00 
per day thereafter. 

July 20, 1919 to March 27, 1938 $2.00 per day for first 4 days, $5.00 
per day thereafter. 

March 28, 1938 to May 31, 1942 $2.20 per day for first 4 days, $5.50 
per day thereafter. 

June 1, 1942 to present $2.20 per day for first 2 days, $5.50 
per day thereafter. 


APPENDIX B 
History Of Average Agreement Charges Since 1916 


From December 11, 1916, to April 30, 1917: One credit allowed 
if ear released within the first 24 hours. After the expiration of free 
time one debit per car for the first day; two debits for the second day; 
three debits for the third day; five debits for the fourth and fifth 
days. Detention thereafter at the rate of $5.00 per car per day. Ex- 
cess debits charged for at the rate of $1.00 per debit. 

From May 1, 1917, to February 9, 1918: One credit allowed if car 
is released within first 24 hours. After the expiration of free time one 
debit per car per day for each of the next 5 days. Detention thereafter 
at the rate of $5.00 per car per day. Excess debits charged for at the 
rate of $2.00 per debit. 

February 10, 1918, to July 19, 1919: One credit allowed if car is 
released within first 24 hours. After the expiration of free time one 
debit per car for each of the next 4 days. Detention thereafter at the 
rate of $6.00 for each of the next 3 days and $10.00 per car per day 
thereafter. Excess debits charged for at the rate of $3.00 per debit. 

July 20, 1919, to March 27, 1938: One credit allowed if car is re- 
leased within the first 24 hours. After the expiration of free time one 
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debit per car per day for each of the next 4 days. Detention thereafter 
at the rate of $5.00 per car per day. Excess debits charged for at the 
rate of $2.00 per debit. 

March 28, 1938, to June 30, 1942: No change, except that detention 
was charged for at the rate of $5.50 per car per day’ and excess debits 
at the rate of $2.20 per debit. 


Effective June 1, 1942: One credit allowed if car is released within 
first 24 hours. After the expiration of free time one debit per car for 
each of the next 4 days. Detention thereafter at the rate of $5.50 per 
ear per day. At the end of each calendar month the total application 
credits will be deducted from total debits at the ratio of two credits 
for one debit. Excess debits charged for at the rate of $2.20 per debit. 


Note: Our recent national emergency required the imposition 
of additional penalties on particular types of cars. For example, 
I. C. C. Service Order No. 242 provided that only the $2.20 debits 
could be offset by credits, and the $5.50 detention was changed to 
provide for ‘‘$5.50 for the third day, $11.00 for the fourth day, 
= $16.50 for each succeeding day.’’ This order applied only to 

OX cars. 








Embargoes 


By Joun J. HaypEn*® 


The subject of embargoes is one that covers considerable ground,— 
in fact it covers the whole world. 

History tells us that embargoes were first placed on the departure 
or entry of ships of commerce at a port or ports. We in the railroads 
like to think of an embargo as the stoppage of loading of freight cars to 
specified places. 

An embargo, in railroad usage, is defined in Circular issued by the 
Car Service Division, Association of American Railroads, ‘‘Instruct- 
ions to govern the placing and handling of embargoes,’’ as ‘‘a method 
of controlling traffic movements when accumulations, threatened con- 
gestions or other interferences with operation, of a temporary nature, 
compel restrictions against such movements.”’ 

Embargoes may be purely local, shutting off traffic to perhaps 
only one consignee, as is the case with the majority of embargoes, or 
they may affect considerable areas, or even assume country-wide pro- 
portions. 

The right of common carriers to declare embargoes has been upheld 
in numerous proceedings before the Interstate Commerce Commission 
and the courts, as for example in this decision by the United States 
Supreme Court: 


‘““The act to regulate commerce does not inhibit the declaration 
of an embargo by a carrier, and the advisability or the necessity of 
declaring embargoes is a matter of policy to be determined in the first 
instance by the ecarriers.’’ Penna. RR. v. Puritan Coal Co., 237 U. S. 
121, 133. 


Interstate Commerce Commission decisions make it clear that in 
the opinion of that body embargoes and the permit arrangements in- 
eorporated in some embargoes are legal, if the embargo is just, reason- 
able, nondiscriminatory and nonprejudicial; and that the I. C. C. has 
power to review embargoes and remove unjust discrimination or pre- 
judice, 

Prior to and during World War I, embargo practices and dis- 
tribution machinery were poorly organized, this being a contributing 
eause of much of the congestion which seriously hampered rail opera- 
tions and kept many cars out of active transportation service at a time 
when both fluid operation of the railroads and an ample car supply 
were essential to the war effort. 

Shortly following World War I the railroads, through their 
Association of American Railroads, undertook to correct this undesirable 
situation. 


*An address by Mr. Hayden, District Manager, Car Service Division, Associa- 
tion of American Railroads, before the Chicago Chapter of the Practitioners’ Asso- 
ciation on March 7, 1947. 
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Under Per Diem rules the issuance of embargoes was made subject 
to the provisions of embargo regulations as approved by the Association 
and issued by the Car Service Division. 

After numerous conferences, much correspondence with individual 
railroads and deliberation by special committees of railroad officers, 
there emerged in 1920, as Car Service Division Cireular 87, the first 
comprehensive regulations as to what embargoes were or were not 
proper, and how they should be worded, numbered and distributed. 
Zone embargo headquarters were established, and short line railroads 
were assigned, for embargo handling purposes, to certain trunk line 
connections. 

With changes only in unimportant detail this system has worked 
well over the years, and is now embodied in Car Service Division 
Circular CSD-87, Third Revision, obtainable from the Car Service 
Division and also printed in the Editorial pages of the Official Railway 
Equipment Register. 

The first real test of the embargo machinery came in 1925, in con- 
nection with the ‘‘boom”’ in Florida. In order to explain fully I found 
it necessary to go back all those years. But as I go along in this de- 
tailed talk you will more readily understand the reason. As a slight 
indication of the increased activities within that state, the following 
figures for one of the larger cities are of interest: For the year 1925 
as compared with 1920 building permits increased 1248%, public im- 
provements 481%, bank deposits 941%. 

Commodities of all sorts started to flow into Florida in un- 
precedented amounts, some ordered by established firms in quantities 
greater than could be unloaded and stored currently, some consigned 
to points in that State by speculators with the idea of disposing of them 
after arrival at the destination point and with no previous arrangements 
whatever for unloading or storage. Railroads serving the state were 
“‘swamped’’ with loaded cars, on many of which it was impossible 
even to locate the consignee. 

There were two phases of the problem which presented themselves 
at and shortly after the inception of this movement. 

1. The need for definite control of the total volume of freight traffic 
moving into Florida. 

2. Organization on the part of the public and the carriers to 
divide available inbound transportation equitably among all receivers 
equipped to promptly unload cars. 

The necessary control of total volume of movement into the state 
with permit features, effective August 29, 1925 and applying to all 
earload commodities except food stuffs. 

The distribution of available inbound transportation called for a 
definite organization on the part of the shipping public and receivers 
of the state. A Florida Division of the Southeast Shippers’ Advisory 
Board was quickly organized under the leadership of the Honorable 
R. Hudson Burr, Chairman of the Florida Railroad Commission, as- 
sisted by a number of members of the field force, Car Service Division, 
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Association of American Railroads, sent into the state from other parts 
of the country. 

The state was divided into 10 Districts and a chairman selected 
for each; a majority of the Districts were divided into sections, each 
representing a group of small communities and in each such section a 
chairman and a so-called sectional committee was established. In many 
large cities in the various Districts sectional receivers committees were 
established. 

Arrangement was set up for each receiver of carload freight to file 
prior to the 20th of each month, with the Chairman of the section in 
which he was located, a statement of his inbound carload freight require- 
ments for the subsequent month. Immediately after the 20th of each 
month the Sectional Committees held open conferences for the review 
of these requirements, which meetings any receiver might attend. The 
statements of requirements were approved or modified and passed on 
to the Chairman of the District and as finally agreed upon were certi- 
fied to the railroads serving the area as a basis for issuance of permits 
for shipments to move in the face of the embargo during the next 
calendar month. 

Requests for permits for each individual inbound ecarload ship- 
ment were made by receivers to the local agent of the destination rail- 
road, and then forwarded to the railroad’s permit office where permits 
were granted on a percentage basis predicated upon the requirements 
previously filed by each receiver, as related to the finally decided total 
of inbound ears to be handled into the area by the carrier. 

When permits were issued authority was wired by the destination 
carrier to the appropriate transportation officer of the originating 
carrier and the permit itself sent direct to the receiver. The shipper 
was advised of the authority by the originating carrier or by the 
receiver. 

At about the time of the issuance of the embargo in the late fall 
of 1925 there was an accumulation of approximately 10,000 cars of 
traffic north of the Florida gateways destined to that state; this in addi- 
tion to acute congestion within the state itself. Under the operation of 
the state-wide embargo and the permit system this accumulation was 
cleared up early in January 1926. Conditions so improved after the 
accumulation was reduced to normal that it was possible to materially 
modify the embargo on February 22, 1926, to make it cover only certain 
items, largely building and construction materials, which were still 
troublesome. 

Considerable attention has been given the Florida embargo and 
its permit plan since it seems to provide a pattern which might well be 
followed in any wide later sectional congestion which threatens to be 
of long standing. As a matter of fact consideration was given to the 
possible need for a similar plan of controlling traffic to the West Coast 
during 1943, but West Coast roads proved so adept at dealing with the 
Pacific War Traffic superimposed upon enlarged commercial needs in 
the West that no such regulation was found necessary. 
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World War II, bringing with it a desperate need for conservation 
of railroad facilities and equipment, brought the next serious test of 
the embargo machinery and proved beyond question the utility of this 
machinery and the wisdom of the roads in having engineered it in 
peace times. 

As the war wore on and it was necessary to further ‘‘Stretch’’ the 
available cars to meet transportation needs embargoes were utilized 
in ever increasing number to prevent the loading of freight cars in 
greater number than could be unloaded promptly at destination. Also 
since many of the consignees were served by two or more roads, and 
since there seemed some feeling that better relations could be maintained 
by individual roads with their patrons if embargoes were sponsored 
by a neutral agency, the tendency was toward embargoing by the Car 
Service Division as an agency of the railroads, rather than by individual 
roads. This tendency is indicated by the following table, covering em- 
bargoes placed by reason of car accumulation or delay. 


Embargoes Placed: 


Year By Railroads By C. 8. Divn. Total 
1946 394 597 991 
1945 397 827 1224 
1944 198 795 991 
1943 173 425 598 
1942 90 45 135 


The Transportation Act provides specifically that embargoes shall 
not be placed in time of peace against freight consigned to the United 
States Government, or its authorized agents or officers. Oddly enough, 
this prohibition is not applicable in time of war, but the statute pro- 
vides ‘‘that in time of war, or threatened war, preference and precedence 
shall, upon demand of the President of the United States, be given over 
all other traffic for the transportation of troops and materials of war, 
and carriers shall adopt every means within their control to facilitate 
and expedite the military traffic’’. 

No one can charge the railroads with desire to delay movements of 
war freight, but it is probably just as well the prohibition against em- 
bargoing freight consigned to the United States Government, its agents 
or officers was not a statute provision during war years. 

While every branch of the armed forces co-operated splendidly in 
the prompt loading and unloading of cars, it is a fact that consignees 
processing, packaging or otherwise handling freight involved in any 
way in the war effort were prone, when approached as to unreasonable 
ear detention, to respond, ‘‘ Why, you can’t embargo me. I’m handling 
war material.’’ 

One such receiver was considerably surprised to learn that a large 
military establishment had been embargoed a few days prior to such 
a conversation. While it is true that every effort was made to first 
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secure corrective action through the military authorities, in some in- 
stances full conference with them brought the mutually satisfactory 
agreement that by reason of difficulty of control of inbound shipments, 
embargo was the only immediate answer. 

While the great majority of war time embargoes were laid against 
individual receivers who were unable or unwilling to unload cars prompt- 
ly, a number of more general embargoes were issued, including several 
embargoes on shipments to the territory generally east of Chicago and 
north of the Ohio River during the unprecedentedly severe winter of 
1944-1945; embargoes for short periods against less than carload ship- 
ments at a time when freight houses and transfers became badly con- 
gested, with considerable back-logs of cars awaiting working, and rail- 
roads needed a breathing spell to catch up on this work; Port Embar- 
goes requiring validation of permits by the Port Traffic Section, Car 
Service Division before shipments could be accepted, an arrangement 
worked out in co-operation with the military to keep the ports fluid; 
an embargo against carload shipments from California for a three day 
period to allow the railroads a chance to clear from the state loaded 
and empty cars awaiting eastbound movement; embargoes against 
movements to Mexico in excess of the ability of Mexican roads to 
digest loads and disgorge empties, etc. 

Perhaps the one remaining need in connection with embargoes is a 
more uniform and well defined system of passing these restrictions on 
by individual roads to agents and other interested local employees; for 
so filing and indexing at local points as to make it easy for agents and 
their forces to keep abreast of all current outstanding embargo re- 
strictions and thus prevent acceptance of shipments in violation of such 
restrictions. 

It is a fact that numerous ears are loaded in violation of embargoes, 
particularly where shipments originate at widely scattered points, and 
during the early days of the embargo. This is largely by reason of the 
fact that no universal practice has been set up for notifying every indi- 
vidual shipper throughout the country of all the embargoes currently 
in effect and which may apply to his traffic. 

Carriers are not charged with any duty to notify shippers of em- 
bargoes prior to a request for shipment or a tender of shipment, except 
where a carrier knows a shipper has obtained equipment from it for the 
purpose of loading for shipment to an embargoed point. A complainant 
in a proceeding obtained a car from a carrier without divulging the 
intended destination. The loaded car when tendered for transportation 
was refused on account of an embargo. The complaint contended the 
carrier should have informed it of the embargo prior to spotting the 
ear. The Interstate Commerce Commission said: 


‘‘Complainant did not avail itself of the means of ascertaining the 
embargo situation prior to tendering the shipment to the carrier, 
and in the absence of any inquiry with respect thereto, or of knowl- 
edge by the carrier of the intended destination of the shipment, 
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no duty rested upon the carrier to notify complainant of the embargo 
until tender of the shipment.”’ 


If, before any cars were spotted for loading, or a shipper was per- 
mitted to reload a car made empty at his plant, he was required to place 
a detailed car order with the serving road, specifying not only the com- 
modity, destination and routing of the intended shipment, as is needed 
to bring about satisfactory performance under Car Service Rules, but 
also the name of consignee, it would be a simple matter for the car 
order clerk on the serving railroad to check such orders against his 
file of current embargoes and prevent violations. In practically no case, 
however, are orders for empty cars carried to the extent of providing 
information as to the name of consignee; in fact in all too many cases, 
from the standpoint of efficient car handling, cars are furnished or re- 
loaded without even prior knowledge by the railroad as to destination 
and routing. 

Perhaps the most practical method of avoiding loading of cars in 
violation of embargoes is that followed by numerous railroads in which 
their Traffic Department receives copies of all embargoes; selects those 
under which any traffic is likely to originate on their rails, and puts 
shippers on notice, through system, district or division officers, and by 
means of typed or mimeographed notices, of such embargoes. 

It is well also to supply all ear order clerks with embargoes and 
some means of filing and indexing by destination stations, consignees 
and commodities. Thus if a car order clerk in Atlanta receives an 
order for a car to load empty bottles to New York City, and notes from 
his embargo file that certain receivers in New York are embargoed for 
shipments of bottles, he is in position to check with his shipper as to 
the consignee for the intended car and perhaps avoid the loading of a 
ear which otherwise would suffer delay, extra switching and the need 
for unloading by the shipper. 

It behooves each railroad, in the interest of avoiding loss of car 
days, extra switching and per diem costs, as well as maintaining satis- 
factory relations with its shippers, to carefully evaluate its embargo dis- 
tribution policies and machinery and make sure pertinent embargoes are 
distributed to all those employees who can use them to advantage, and 
that they are passed on promptly through some well defined channel to 
interested shippers. 

In conclusion I should like to sum up briefly the manner in which 
embargoes are issued : 

Under the embargo regulations the Car Service Division is the 
agency through which all individual railroad embargoes are handled. 
The Car Service Division publishes daily, both at Chicago and Wash- 
ington, all embargoes received during the day and transmits them to 
all railroads. Mr. W. O. Kendall is the Chairman and handles the 
Eastern Zone. At Chicago I am the Zone Embargo Chairman and 
handle the distribution to Western Lines. 
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During 1946 due to the existing tight car situation and also to the 
large number of strikes affecting various industries the number of em- 
bargoes placed by the railroads and by the Car Service Division itself 
has been greater than normal. In cooperation with the Interstate Com- 
merce Commission the Car Service Division places embargoes against 
any receivers found to be delaying freight cars under load for any 
reason. 











Hearings On Bills Relating To Review Of Inter- 
state Commerce Commission Decisions. 


Hearings have been held before sub-committees of the House Ju- 
diciary Committee on H. R. 2271, generally known as the Maris Bill 
and H. R. 1468, the bill recommended by the Judicial Conference of 
Senior Judges. Both bills relate to review of orders of the Interstate 
Commerce Commission. 


THE MARIS BILL 


H. R. 2271 is generally called the Maris bill because it represents 
the results of the careful study and consideration of the problems dealt 
with in the bill by Judge Albert B. Maris of the Cireuit Court of 
Appeals for the third circuit. The bill generally provides for a uniform 
method of assemblying the judges where three judge District Courts 
are provided for under existing statutes. It clarifies certain procedural 
provisions in the Judicial Code, and provides that suits shall be brought 
against the Interstate Commerce Commission as defendant, instead of 
the United States, with the right on the part of the Attorney General 
to intervene. 

In addition to the statement by Judge Maris, which follows, Repre- 
sentatives of the Interstate Commerce Commission and a Representative 
of the Practitioners Association spoke in favor of the bill. 

The Chairman of the Commission, Mr. Clyde B. Aitchison, strongly 
endorsed the bill. He emphasized the importance of the procedure 
which will enable the Commission to follow its cases more closely 
through the courts. 

Mr. J. Stanley Payne, Assistant Chief Counsel of the Commission, 
also endorsed the bill and recommended its passage. He had been as- 
signed by the Commission to study the bill and has devoted much time 
to consideration of this and related bills. In conferences with Judge 
Maris and representatives of the Commission some changes were made 
in a similar bill introduced in the last session of Congress. The Chief 
Counsel of the Commission, Mr. Daniel W. Knowlton, stated that he 
was completely in accord with, and endorsed, the bill as proposed. 

Mr. Harry C. Ames, Chairman of the Legislative Committee of 
the Practitioners Association, made a brief statement strongly support- 
ing the bill. 

As showing the reasonableness of the bill in providing that suits 
shall be brought against the Commission instead of the United States, 
it is to be noted that in some cases the Department of Justice takes a 
position inconsistent with that of the Commission. In McLean Trucking 
Co. v. United States, 321 U. S. 67, for example, the court upheld an 
order of the Commission, although the ‘‘United States confused judg- 
ment’’, See last issue of the Journal, p. 456. 
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The statement by Judge Maris follows: 

H. R. 2271 is intended to make uniform the law governing the 
organization and procedure of three-judge district courts and to incor- 
porate into the Judicial Code the provisions of the Urgent Deficiencies 
Act relating to certain of those courts. The bill was prepared follow- 
ing a study of the subject by a committee of the Judicial Conference 
of Senior Circuit Judges and it has received the unanimous approval 
of the Judicial Conference. As the member of the committee to whom 
was allotted the task of drafting the bill I am happy to make a state- 
ment as to the reasons why the bill is necessary and as to its specific 
provisions. 

There are four statutes which at present authorize the convening 
of a district court of three judges and provide in detail the procedure 
in respect thereto, (1) the Expediting Act (15 U.S. C. 28 and 49 U.S. C. 
44) which relates to suits brought by the Government under the anti- 
trust and commerce laws, (2) Section 266 of the Judicial Code (28 
U. S. C. 380) which relates to suits brought to restrain the enforcement 
of state statutes, (3) the Act of August 24, 1937 (28 U. S. C. 380a) 
which relates to suits brought to restrain the enforcement of federal 
statutes, and (4) the Urgent Deficiencies Act (28 U. S. C. 47) which 
relates to suits brought to set aside orders of the Interstate Commerce 
Commission. 

Prior to the passage of the Act of April 6, 1942 there was no uni- 
formity in the provisions of these statutes with regard to the convening 
of such courts and the procedure therein. The Expediting Act pro- 
vided that the court should be made up of not less than three circuit 
judges but was silent as to the manner in which the circuit judges who 
were to sit in the case should be selected. Section 266 of the Judicial 
Code and the Urgent Deficiencies Act both provide that the court shall 
be constituted by the Judge to whom the application is made calling 
to his assistance two other judges. Neither act, however, makes it the 
duty of the judges thus summoned to attend. 

The Act of 1937, on the other hand, sets forth a definite method of 
convening a three-judge district court by application to the senior cir- 
cuit judge who thereupon designates the judges who are to sit in the 
court. The act provides that it shall be the duty of the judges so 
designated to participate in the case. It provides that the three-judge 
procedure shall apply to the grant of both interlocutory and permanent 
injunctions. It sets forth the procedure for granting a temporary re- 
straining order and provides for a direct appeal to the Supreme Court. 
The Act of 1937 is the last as well as the most carefully drawn expres- 
sion by Congress on the subject. H. R. 2271 accordingly takes the provi- 
sions of the Act of 1937 as the basis for uniform provisions in all three- 
judge cases. 

In line with this idea Congress passed the Act of April 6, 1942, 56 
Stat. 198, which amended the Expediting Act so as to provide sub- 
stantially the same method of constituting a three-judge Expediting 
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Court for government suits under the antitrust and commerce laws 
as is provided by the Act of 1937. H. R. 2271 accordingly proposes to 
amend the statutory provisions for the review of Interstate Commerce 
Commission orders (now contained in the Urgent Deficiencies Act) and 
Section 266 of the Judicial Code relating to suits to enjoin state statutes, 
so as to make them uniform, insofar as they relate to three-judge district 
courts, with the provisions contained in the Act of 1937. 

In considering this subject the Judicial Conference was impressed 
by the unsatisfactory condition of the present statutory provisions for 
the enforcement and review of orders of the Interstate Commerce Com- 
mission. Jurisdiction to enforce, enjoin or suspend orders of the Com- 
mission was, by the Act of June 18, 1910 taken from the circuit courts 
and conferred upon the Commerce Court which that act created. The 
provisions of the Act of 1910 relating to the Commerce Court were in- 
corporated in the Judicial Code of 1911 as Sections 200 to 214, inclusive. 
When in 1913 Congress decided to abolish the Commerce Court and to 
transfer its jurisdiction to the district courts with the proviso that suits 
to enjoin or suspend orders of the Interstate Commerce Commission 
should be heard by three judges, it did so by inserting provisions to 
that effect in the Urgent Deficiencies Appropriation Act of that year. 
However, Congress did not include complete provisions in the Urgent 
Deficiencies Act but referred, as to some of the procedure, to the law 
regulating the Commerce Court which is to be found in Sections 207 to 
212 of the Judicial Code. 

Thus instead of expressly repealing these sections of the Judicial 
Code the Urgent Deficiencies Act impliedly repealed them in part and 
in part impliedly amended and retained them. Consequently we must 
look both to the Urgent Deficiencies Act and to certain portions of 
Sections 207 to 212 of the Judicial Code for the law upon the subject 
of the enforcement and review of Interstate Commerce Commission 
orders. Just to what extent the provisions of these sections of the 
Judicial Code are still in force is a matter of no little difficulty and 
doubt, however, as is well illustrated by the differing results which the 
compilers of the United States Code reached in codifying these provis- 
ions in the original codification of 1925 and in the 1934 Edition of the 
Code. See, for example, Sections 45a and 47a of Title 28 of the Code, 
1934 Edition, which include portions of Sections 212, 213 and 210 of 
the Judicial Code which were omitted from the original compilation of 
the code. Compare also Sections 41(27), 44 and 45 as they appear in 
the original and in the 1934 Edition of the code. Furthermore there 
is a patent ambiguity in the venue provisions of the Urgent Deficiencies 
Act (28 U. 8. C. 43) to which attention was called in the Senate at the 
time the conference report on the Urgent Deficiencies Act was con- 
sidered, but which it was then stated could not be corrected at that late 
legislative stage. 

In the light of this confused statutory situation the Judicial Con- 
ference believed it to be timely and useful to incorporate into the ap- 
propriate sections of the Judicial Code all of the statutory provisions 
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upon this subject which are now in force, thus putting all the law into 
one place—and that the logical and proper place—and eliminating en- 
tirely any necessity for reference to the Urgent Deficiencies Act, which 
has always been an illogical and, because of its lack of section numbers, 
a difficult statute in which to find the law upon this subject. This task 
is made easier by reason of the work of the compilers of the United 
States Code who in the 1934 Edition made a careful effort to fit all 
existing provisions both of the Urgent Deficiencies Act and of Sections 
207 to 212 of the Judicial Code into their appropriate places in the 
codification. Since, however, the United States Code does not have the 
force of law it is necessary in H. R. 2271 to reenact all of these codified 
provisions so that they may have the force of law. This must be done 
in the case of each section in which the provisions of the Urgent De- 
ficiencies Act and of the Judicial Code have been blended even though, 
as is true in a number of instances, no change of substance is suggested. 

The Judicial Conference has approved a suggestion by the Inter- 
state Commerce Commission that suits under the Urgent Deficiencies 
Act, which now must be brought by or against the United States as 
nominal party, with the Commission intervening in each ease, should 
be authorized to be brought by or against the Commission directly. 
This seems to be the present practice as to all agencies except those 
whose orders are reviewed under the Urgent Deficiencies Act and it 
would eliminate much useless duplication of labor on the part of the 
Department of Justice which now must appear for the United States 
as nominal party in every case even though counsel for the Commis- 
sion as intervenor actually conducts the defense of the Commission’s 
action. H. R. 2271 accordingly makes this change in the present proce- 
dure, being careful at the same time to accord to the United States the 
absolute right to intervene in every case in which the Department of 
Justice thinks it appropriate to do so. 

The sections of H. R. 2271 which enact without changes of substance 
the provisions of the existing law as they have been codified in the 
United States Code, 1934 Edition, are Section 1, which enacts into 
Section 24 of the Judicial Code the provisions of Subdivisions 8, 27 and 
28 as codified in 28 U. S. C., 1934 Edition, Section 41, Subdivisions 8, 
27 and 28, and Section 2, insofar as it enacts Section 210 of the Judicial 
Code as it has been codified and appears in 28 U. S. C., 1934 Edition, 
Section 47a. 

Section 2 of H. R. 2271 also proposes to amend Sections 207, 208, 
209, 211 and 212 of the Judicial Code. It proposes to incorporate into 
Section 207 the venue provisions of the Urgent Deficiencies Act (28 
U. S. C. 43) modified so as to remove the ambiguities which appear in 
the original language and much simplified in the light of experience. 
The venue provisions of the Urgent Deficiencies Act were evidently pre- 
pared very hurriedly in conference between the Senate and House of 
Representatives and they contain some language which is ambiguous 
and other provisions which are wholly meaningless. It would unduly 
extend this statement to discuss these provisions in detail. It may, 
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therefore, be sufficient to point out that these ambiguities were pointed 
out in the Senate by Senators Sutherland and Poindexter and discuss- 
ed by Senators Martin, Borah and Walsh. See 50 Cong. Rec., Part 3, 
pp. 5617-5619. The debate was closed with the following statement by 
Senator Sutherland : 


‘Mr. Sutherland. Mr. President, it may be that the courts 
will come to relieve this situation and straighten out this matter. 
As has been said by the chairman of the committee, the matter has 
passed the point where this body ‘can do anything about it; but I 
ean not let the matter be finally disposed of without saying that it 
is a piece of exceedingly loose legislation. It is so unhappily word- 
ed and there is so much confusion in it that a responsible legislative 
body like the Senate of the United States ought to be ashamed to 
let it go upon the statute books.’’ 


These provisions have been carefully studied by our Committee in con- 
ference with the Legislative Committee of the Interstate Commerce 
Commission and the provisions which are incorporated in H. R. 2271 as 
Section 207 of the Judicial Code represent our joint judgment as to the 
language which will appropriately cover all the cases which are likely 
to arise. 

Section 208 of the Judicial Code is proposed to be amended by Sec- 


tion 2 of H. R. 2271 by incorporating therein the provisions of the 
Urgent Deficiencies Act for the restraint or suspension of orders of 
the Interstate Commerce Commission by three-judge district courts 
modified so as to make the provisions thereof uniform with those of the 
Act of 1937. The section as proposed to be amended thus provides that 
judges who are to sit in the three-judge district court shall be designated 
by the senior circuit judge upon request of the judge to whom the ap- 
plication is made and that it shall be the duty of the judges designated 
by the senior circuit judge to participate in the hearing and determina- 
tion of the case. The Section as proposed to be amended also provides, 
in line with the recommendation of the Interstate Commerce Commis- 
sion already referred to, that suits to set aside orders of the Commission 
shall be brought against the Commission directly instead of against the 
United States. 

Section 209 of the Judicial Code as proposed to be amended by 
Section 2 of H. R. 2271 is substantially in the form in which the pro- 
visions of that section and certain provisions of the Urgent Deficiencies 
Act are codified in Sections 44 and 45 of Title 28 of the United States 
Code, 1934 Edition. The only change of substance is to make the 
Federal Rules of Civil Procedure applicable to cases relating to Inter- 
state Commerce Commission orders instead of the detailed and some- 
what obsolete provisions which are now contained in Section 209. It 
is thought probable that the Rules of Civil Procedure have in any event 
superseded these provisions by virtue of the act under which the rules 
were adopted. 
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Section 211 as proposed to be amended by Section 2 of H. R. 2271 
is substantially in the form in which it has been modified by the com- 
pilers of the United States Code and appears in Section 48 of Title 28. 
The only change of substance is, in line with the change suggested by 
the Interstate Commerce Commission, to provide that suits for the 
enforcement of orders of the Commission shall be brought by the Com- 
mission as plaintiff rather than by the United States. 

Section 212 of the Judicial Code as proposed to be amended by 
Section 2 of H. R. 2271 is substantially in the form in which the pro- 
visions of that section have been codified in Section 45a of Title 28 of 
the United States Code, 1934 Edition. The only change is to eliminate, 
in line with the changes made in Sections 208 and 211, the provision 
that the Attorney General shall have charge of the prosecution or de- 
fense, as the case may be, of cases which under the changes proposed in 
Sections 208 and 211 will now be brought by or against the Commission 
instead of by or against the United States as heretofore. The section 
.is further amended by adding a provision that the Commission may 
be represented by its counsel in such proceedings in all courts and that 
the United States may intervene in all such cases as of right. 

Section 4 of H. R. 2271 amends Section 266 of the Judicial Code 
which relates to suits brought to enjoin the operation of state statutes. 
The provisions of the section are modified so as to make them uniform 
so far as may be with the similar provisions of the Act of 1937 relating 
to the restraint of federal statutes. Thus it is provided that the judges 
who are to sit in a three-judge district court under Section 266 shall be 
designated by the senior circuit judge at the request of the judge to 
whom application for an injunction is made and that it shall be the 
duty of the judges thus designated to take part. The procedure is also 
made uniform with that contained in the Act of 1937. The reference 
in Section 266 to justices of the Supreme Court is eliminated since it 
represents the inadvertent retention in the Judicial Code of a provision 
rendered obsolete when the code, by abolishing the old circuit courts, 
took from the Supreme Court Justices, sitting as cireuit justices, their 
former power to entertain in the circuit courts applications for injunc- 
tions and to grant injunctions therein. 

Sections 3, 5, 6 and 7 of H. R. 2271 involve necessary technical 
amendments of related statutes which refer to the Urgent Deficiencies 
Act. The amendments substitute references to the sections of the Ju- 
dicial Code into which the provisions of the Urgent Deficiencies Act are 
proposed to be inserted. 

Section 8 proposes to repeal expressly those sections of the Judicial 
Code relating to the Commerce Court which were impliedly repealed 
by the Urgent Deficiencies Act and also those portions of the latter act 
which are incorporated in the Judicial Code by the present bill. 

I desire to submit the following additional explanatory notes with 
respect to each of the sections of H. R. 2271: 
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Sec. 


Explanatory Notes 
1—Amendments to Sec. 24, Judicial Code 


These are the provisions of Sec. 207 of the Judicial Code as 
amended by the Urgent Deficiencies Act, incorporated in Sec. 24 
exactly as has been done by the compilers of the United States Code. 


See 28 U.S.C. 1934 Ed., §41, subdivisions 8, 27 and 28. 


See. 


2—Amendments to Sees. 207, 208, 209, 210, 211 and 212, Judicial 
Code 


See. 207. These are the venue provisions of the Urgent De- 
ficiences Act, 38 Stat. pp. 219, 220 (28 U.S.C. §43) modified so as to 
remove ambiguities in the original language and much simplified. 


Sec. 208. The first two sentences are the provisions of Sec. 208 
of the Judicial Code which remain in force and appear in 28 U.S.C. 
§46. They are modified to provide that suits to set aside orders of 
the Interstate Commerce Commission shall be brought against the 
Commission rather than against the United States. The remaining 
portion comprises the provisions of the Urgent Deficiencies Act, 
38 Stat. p. 220, which are proposed to be amended so as to make 
uniform the three-judge court provisions, particularly as to the 
manner of constituting the court. The original provisions of the 
Urgent Deficiencies Act upon this subject now appear in 28 U.S.C. 
§47. The provisions of the Urgent Deficiencies Act as to appeals 
from final judgments are eliminated, since they are supplied by the 
provisions of Sec. 210. 


See. 209. These are the provisions of Sec. 209 of the Judicial 
Code and certain provisions of the Urgent Deficiencies Act, all of 
which now appear in 28 U.S.C. 1934 Ed., § §44 and 45. The four 
types of cases described are those originally confided to the Com- 
merce Court by Sec. 207 and which by the Urgent Deficiencies Act 
were returned to the district courts. The reference in Sec. 207, as 
originally drawn, to Sec. 23 of the Interstate Commerce Act of 1887 
was erroneous as will be seen upon examining that act. The refer- 
ence was intended to be to See. 10 of the Act of March 2, 1889. An 
examination of that act will show how the error could easily have 
been made. The only modification of existing law is to make the 
Federal Rules of Civil Procedure applicable instead of the detailed 
provisions of See. 209. It is probable that the Rules of Civil Pro- 
cedure have already superseded these provisions. 


Sec. 210. These are the old provisions of Sec. 210 as modified by 
the Urgent Deficiencies Act and appearing in 28 U.S.C. 1934 Ed., 
§47a. The sentence on service of notice of appeal is omitted as un- 
necessary in view of present rules on the subject. 


Sec. 211. This is Sec. 211 substantially as it has been modified 
by the compilers of the United States Code and appears in 28 
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Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


U.S.C. §48, except that in line with the change in Section 208 suits 
to enforce orders of the Commission are to be brought by the Com- 
mission instead of by the United States. 


Sec. 212. These are the provisions of Sec. 212 substantially as 
they have been modified by the compilers of the United States Code 
and appear in the first paragraph of 28 U.S.C. 1934 Ed., §45a, ex- 
cept that in line with the changes made in Sections 208 and 211 
the provisions giving the Attorney General charge of the defense of 
suits brought by or against the Commission is omitted and the 
Commission is to be represented by its own counsel, the United 
States being given the absolute right to intervene, however. 


38—Amendment to Sec. 238, Judicial Code 


The section which appears in 28 U.S.C. §345, is amended so as 
to refer to Secs. 208 and 210 of the Judicial Code instead of the 
Urgent Deficiences Act. 


4—Amendments to Sec. 266, Judicial Code 


These are the provisions of Sec. 266 which now appear in 28 
U.S.C. §380, modified so as to make the procedure as to the three- 
judge courts, especially as to the manner of constituting the court, 
conform to that provided in Sec. 3 of the Act of August 24, 1937, 
relating to enjoining the enforcement of federal statutes, 28 U.S.C. 
1934 Ed., §380a. 


5—Amendments to Act of April 6, 1942, Sec. 3 


These provisions appear in 28 U.S.C. §792, and are amended 
so as to refer to Sec. 208 of the Judicial Code instead of the Urgent 


Deficiences Act. Certain minor perfecting amendments are also 
included. 


6—Amendment to Communications Act of 1934, Sec. 402(a) 


The section, which appears in 47 U.S.C. §402(a), is amended 
so as to refer to the Judicial Code instead of the Urgent Deficiencies 
Act. 


7—Amendment to Interstate Commerce Act, Sec. 205(g) 


The section, which appears in 49 U.S.C. §305(g), is amended 
so as to refer to Sec. 208 of the Judicial Code instead of to the 
Urgent Deficiences Act. 


8—This section expressly repeals those sections of the Judicial Code 
relating to the Commerce Court which were impliedly repealed by 
the Urgent Deficiencies Act and also those portions of the latter 
act which are incorporated in the Judicial Code by the present bill. 
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THE JUDICIAL CONFERENCE BILL 


At a hearing on March 17, 1947, before another subcommittee of the 
House Judiciary Committee, H.R. 1468, the bill recommended by the 
Judicial Conference of Senior Judges was considered. This is the bill 
printed in full in the last issue of the PRacTITIONERS’ JOURNAL, (p. 393). 
Unlike the Maris bill, it provides that suits to set aside orders by the 
Commission are to be brought in Circuit Courts of Appeals and that 
review by the Supreme Court shall be by certiorari instead of the right 
of appeal under the present statute and as recognized in the Maris bill. 

The statement made by Mr. Ames on behalf of the Practitioners 
Association follows: 


My name is Harry C. Ames, Washington, D. C., and I am a lawyer 
specializing in practice before the Interstate Commerce Commission 
and in the Federal Courts of the United States, including the Supreme 
Court, in proceedings involving the review or enforcement of Commission 
orders. 

I appear here both in a personal capacity and as Chairman of the 
Legislative Committee of the Association of Interstate Commerce Com- 
mission Practitioners. The Association consists of more than 3,000 mem- 
bers of whom approximately 1,000 are lawyers. 

At the outset I wish to say that H. R. 1468 is to be commended for 
its simplicity and clarity. It also contains one change, the wisdom of 
which has been apparent for years. I refer to that portion of section 
4 which requires the Commission to be made respondent or defendant 
in any suit to annul or set aside its orders. Under the present law 
such suits must be brought against the United States and the Commission 
may intervene as of right, and it is provided that ‘‘the Attorney Gen- 
eral shall have charge and control of the interests of the Government.’’ 
This has always seemed to us to be wrong. These suits attack orders of 
the Commission and the Commission should defend the eases directly 
and not merely as an intervener. The United States should be and by 
H. R. 1468 is given the right to intervene when the general public interest 
requires it. 

Our objections run to the change in constitution of the initial court 
of review and to the change in the matter of appeal or access to the 
Supreme Court. 

Since 1913, the provisions for review of orders of the Interstate 
Commerce Commission, with certain exceptions, including those noted 
in United States v. Griffin, 303 U. S. 226, 232-237, have been carried in 
the Urgent Deficiences Act, 1913. In that case the proceedings were 
described as follows: 


(1) The original hearing in the district courts is not before a single 
judge, but before three, of whom one must be a circuit judge; 
(2) From the decree of the district court as so constittuted a 
direct appeal to the Supreme Court is granted as of right, in- 
stead of a review by a circuit court of appeals; (3) Upon both 
the trial court and the Supreme Courts rests the obligation to 
give the case precedence over others. 
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and in justification for the setting up of such special Courts the Supreme 
Court stated : 


In the opinion of Congress jurisdiction with the extraordinary fea- 
tures of the Urgent Deficiences Act was justified by the character 
of the cases to which it applied—cases of public importance because 
of the widespread effect of the decisions thereof. 


Prior to the time when the proceedings were controlled by the 1913 
Act, and back to the passage of the original Act to Regulate Commerce 
in 1887, Congress always provided for direct appeal to the Supreme 
Court in commerce cases. It is true that the makeup of the initial Court 
of review has changed—first it was the Court of Appeals, then the so- 
called Commerce Court, and then and now the 3-judge District Court— 
but the provisions for direct appeal as of right have remained constant. 

H .R. 1468 would change this situation in two major respects. First, 
it would substitute the Circuit Court of Appeals for the specially con- 
vened 3-Judge District Courts which now sit. Secondly, it would do 
away with appeal as of right direct to the Supreme Court and substitute 
for it the certiorari process. 

Parenthetically it may be stated that orders entered under all of 
the specific provisions of the Act mentioned in section 2 of H. R. 1468, 
are now reviewable under the procedural rules laid down in Urgent 
Deficiences Act, 1913. If this Bill is enacted into law the only cases 
left for review under the Urgent Deficiencies Act will be that relatively 
narrow range of orders which the Commission is authorized to make 
without a hearing. Examples of such orders would be emergency serv- 
ice orders and proceedings to enforce certain types of Commission 
orders. Orders covering the real heart or the living parts of the Inter- 
state Commerce act would, through this Bill, be put beyond the compass 
of the traditional machinery for review and placed under a new judicial 
process. 

We appreciate that there is little room for sympathy for those who 
argue against a change simply because it is a change. But we respect- 
fully submit that where a practice of 34 years has grown up under a 
statute well conceived in the first instance, where it has functioned suc- 


cessfully, and where it has been responsible for the creation of a great. 


and respected body of precedent law, no radical change, such as this 
Bill proposes, is justified unless it is bottomed upon reasoning so per- 
suasive as to be compelling. From what investigation we have been able 
to make as to the motivation for the changes we are of the opinion that 
such compelling reasons do not exist. 

It seems that agitation for a change began in 1942 and that it was 
due to a feeling on the part of some of the members of the Supreme Court 
that under the statute allowing appeals as a matter of right from the 
3-Judge District Courts direct to the Supreme Court, the time of the 
Supreme Court was being unduly consumed by consideration of appeals 
in relatively unimportant cases. The suggestion was made that sub- 
stitution of review through certiorari in lieu of appeal as of right might 
alleviate this condition. Accordingly, a committee of Judges was ap- 
pointed with instructions to draft a bill, culminating in H. R. 1468. 
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If it be true that the pressing of unimportant appeals before the 
Supreme Court as of right is actually hampering the Court in its func- 
tions, and if this Bill offers an acceptable remedy for such a situation 
we could not with good grace oppose it. We respectfully challenge, 
however, either the current existence of the situation, or the efficacy of 
the proposed remedy. We base this challenge upon the following facts 
and reasoning. 

As stated, the urge for a change first found expression in 1942. At 
that time the Courts were more or less besieged with attacks upon orders 
of the Commission under the Motor Carrier Act of 1935. More than 
80,000 applications for certificates were filed with the Commission under 
the so-called ‘‘grandfather’’ clause of that Act. It was new law and 
new regulation of an important transportation agency. In such an at- 
mosphere it was only natural that vexatious questions would arise, the 
decisions on which would call for judicial review. And in that particular 
period most of the decisions attacked were in Motor Carrier Cases. In 
the 1941 term, for example, 10 of the 15 cases considered were motor 
carrier cases. Incidentally, this was the peak year for review of Com- 
mission decisions since the days of the Commerce Court. 

That crisis is now safely passed. Almost 12 years have elapsed since 
the passage of the Motor Carrier Act and through decisions by the Com- 
mission and the Courts the law regarding the ‘‘grandfather’’ clause 
has become fairly crystallized. It is true that separate acts or parts 
have since been passed regulating water carriers and freight forwarders, 
but those acts are not to be compared in scope or effect to the Motor 
Carrier Act. Under the water carrier act, only 766 applications were filed 
under the ‘‘grandfather’’ clause, and under the Freight Forwarder Act, 
158 applications. These figures may be compared with the 83,551 
“erandfather’’ applications filed under the Motor Carrier Act. 

A survey for a period of 30 years following the 1913 act indicates 
that some 441 suits were filed in 3-Judge District Courts seeking to set 
aside Commission orders. During that same period the Supreme Court 
announced 160 decisions, or an average of 5-14 decisions per year in 
cases taken directly to it under the 1913 Act. In the October, 1945, 
term 10 appeals were received by the Supreme Court involving orders 
of the Commission attacked in 3-Judge District Courts. It wrote opin- 
ions in only 5 of them, disposing of the others without argument, briefs, 
or decisions. This would indicate that there is no unusual accumulation 
of cases at the present time. 

I come now to the efficacy of the proposed remedy. If improvident 
appeals are being made, will a changeover to the certiorari process dis- 
courage them? Frankly, I do not think so. First of all, I would not 
want to think that our lawyers are making specious appeals. But even 
if they were so inclined I know of no rule of law or procedure which 
would make the certiorari process immune from speciousness. More- 
over, this so-called appeal as of right to which reference is made so 
often sounds stronger in its statement than it is in effect. The statute 
does say that we ‘‘may’’ appeal direct to the Supreme Court which, as 
& practical matter, gives us merely the right to by-pass the Court of 
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Appeals. But after such appeal, what then? The statute further pro- 
vides that the Supreme Court ‘‘may’’ review the matter, etc. On the 
other hand it may, and often does close us out, either by granting a 
motion from the appellee to affirm, or summarily upon its own motion. 
As I have stated, half of the ten last term cases were thus disposed of. 

We must, of course, assume that full and equal justice will be ac- 
corded whether the present process or the certiorari process governs, 
Feeling so, we must also believe that the inquiry of the Supreme Court 
on the question whether it should hear argument and render an opinion 
would be just as searching and time consuming in connection with a 
petition for a writ of certiorari as it is in respect of the statement of 
jurisdiction and the assignment of errors, which we must file under the 
present practice. And since it can decline further consideration under 
the present practice on the same ground upon which it would refuse 
certiorari there is seemingly little, if any, practical difference in the 
result as between direct appeal and certiorari so far as protection of 
the docket of the Court is concerned. 

I believe I should now give to the Committee our reasons for ob- 
jecting to the changes proposed. I shall deal first with the matter of the 
forum to which appeals should be taken initially. As stated, the specially 
constituted 3-Judge District Courts have been with us some 34 years. 
We like them and out of a personal experience in bringing proceedings 
to review in perhaps a dozen cases and from contacts with other law- 
yers I have never had or heard any objection to them. For one thing, 
they silhouette our cases and provide a speedy, inexpensive review. 
This is much to be preferred over placing our cases on the regular dockets 
of the Courts of Appeal. 

In the handling of this type of case the time element is very im- 
portant. Substantial property rights are involved. A rate charge of 
only 20 cents per ton may amount to $20,000,000 as an overall proposi- 
tion. From the earliest days the statutes providing for judicial review 
have provided for expedition in the handling of those suits. H. R. 
1468 contains similar provisions. But the trouble is this so far as the 
time element is concerned: When those specially constituted 3-Judge 
District Courts look at a statutory command for expedition they apply 
it to the one case on their docket. When the Circuit Courts of Appeal 
are confronted with a similar command it takes its turn along with 
many other cases on the dockets subject to similar statutory directions. 
In other words, our expedited case would take a position along with 
many others also expedited. 

This brings me to the question of choice as between certiorari and 
direct appeal. If the same questions are open to review under certiorari 
as on direct appeals under the present practice—and I am by no means 
certain on this point—then it becomes merely a difference in form. But 
if it is merely a difference in form then why change a satisfactory rule 
of 34 years’ standing? Since the basic reason for the change was 8 
hoped for reduction in the docket of the court, we are apprehensive that 
the changeover is designed to make it more difficult to get into the 
Supreme Court. We, of course, object to that. As pointed out by Mr. 
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Justice Brandeis in the Griffin Case the existing procedure was justified 
by the importance and far reaching effect of these transportation and 
commerce cases. Certainly they have not become any less important, 
and we see no reason at all why access to the Supreme Court should be 
made more difficult now than it has been. 

Any suggestion that the procedural changes proposed in H. R. 1468, 
are justified on the theory that these commerce cases are relatively un- 
important is negatived, we think, by the fact that throughout the period 
of 60 years since the passage of the act in 1887, Congress, as stated, 
has steadfastly preserved the present right of direct appeal. It cannot 
be supposed that Congress would have put upon the Supreme Court the 
duty of reviewing these cases unless it had regarded them as of extreme 
public importance. 

I appreciate that I will be outnumbered in the matter of witnesses 
personally appearing for or against this Bill. This is easily explainable. 
The sponsors of the Bill have functioned, I believe, under instructions 
to prepare a Bill substituting certiorari for direct appeal. I believe it 
is fair to state that from the beginning they have proceeded on the 
assumption that the change should be made, and their efforts have been 
directed toward the best method of expressing that assumption in legis- 
lative form. The Supreme Court put those efforts in motion in the first 
instance. The Interstate Commerce Commission, as such, must assume 
a sideline position. The interests of the general public in a matter of 
this kind obviously lie dormant until an actual case or controversy is 
presented. It is the body of lawyers practicing before the Commission 
and the Courts in this unique field of litigation, and which represent the 
public in that practice, which have the most direct stake. I speak for them 
and I assure you that if 200 or more of them were to appear in person 
before your Committee they would join me in urging upon you the 
advisability of maintaining the status quo. 


Statement by Chairman Aitchison. As previously indicated, Chair- 
man Aitchison endorsed the Maris bill (H. R. 2271). As to the Judicial 
Conference bill (H. R. 1468), he said, among other things, ‘‘I am still of 
opinion that the change of forum and type of remedy is unnecessary, 
and will be unduly confusing to litigants and the courts. * * * In fact, 
as I view it, prompt enactment of H. R. 2271 [the Maris bill], which 
everyone who has been consulted has approved, will go far to remove 
the minor difficulties in the working of the present system of review 
that initially led to the creation of the Judicial Conference in 1942.’’ 

Chairman Aitchison’s statement in full concerning the Judicial 
Conference bill follows: 


My name is Clyde B. Aitchison, and I am at the present time Chair- 
man of the Interstate Commerce Commission, of which Commission I 
have been a member since October 5, 1917. I now am appearing, how- 
ever, because I was a member of the Committee appointed by the Chief 
Justice of the United States as authorized by the Judicial Conference 
in September, 1942. Out of the labors of that Committee grew the bill 
under consideration, also H. R. 2271, upon which a hearing was held 
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by another subcommittee of the Committee on the Judiciary of the 
House on March 7, 1947, and also H. R. 1470, all three now being pend- 
ing. The Judicial Conference at its September Session 1943 consoli- 
dated the Committee on which I had been appointed with another Com- 
mittee of the Conference, then headed by Judge Maris, and the Consoli- 
dated Committee thereafter functioned under the Chairmanship of 
Cireuit Judge Phillips. 

A vast amount of work was done by the Consolidated Committee, 
in which I was privileged to participate. The steps taken are reviewed 
in the letter from Mr. Chandler, the Director of the Administrative 
Office of the United States Courts, and I shall not repeat them. The two 
Committees so consolidated presented separate reports to the Judicial 
Conference, September Session, 1946, and we are addressing ourselves 
now to the first of these reports. 

To go back a year, at the September Session, 1945, of the Judicial 
Conference, the Consolidated Committee headed by Judge Phillips had 
submitted drafts of two bills. The one that related to review of orders 
of the Interstate Commerce Commission the Conference approved, and 
recommended its passage. The Conference was not ready to act on the 
other, and continued the Consolidated Committee for further study 
of the bill, which related to review of certain orders of the Secretary 
of Agriculture, Federal Communications Commission, and other agen- 
cies. It became necessary to defer presentation of the first bill mentioned, 
as the Maritime Commission decided it wished to be included in the 
first bill, instead of with the Communications Commission and other 
agencies. That accounts for the fact that the present bill, H. R. 1468, 
was not finally approved until the 1946 session of the Judicial Confer- 
ence, and now includes both the Maritime Commission and the Inter- 
state Commerce Commission. The second bill was also reported by the 
Committee to the Conference in 1946, and, with certain minor amend- 
ments, is now H. R. 1470. The third bill, separately reported to the 
Judicial Conference, with some amendments is H. R. 2271, already 
mentioned. This third bill the Consolidated Committee had recom- 
mended in 1945 should be approved regardless of the action taken 
on the two other bills. Because of the part taken by Judge Maris in 
drafting it, we may conveniently refer to it as the Maris Bill. 

When the Committee headed by Judge Phillips made its report 
to the Judicial Conference in 1945, I was accorded the privilege of sub- 
mitting to the Conference a separate statement of my views upon the 
proposed bill as relating to reviews of orders of the Interstate Commerce 
Commission. That statement is brief, and I repeat it as embodying in 
general my present views as to H. R. 1468: 


Statement of Position Submitted by Commissioner Aitchison to the 
Judicial Conference, September Session, 1945: 


1. We are dealing with two subjects, viz: the proposed transfer of 
primary jurisdiction to review orders of the Interstate Commerce Com- 
mission from the district to the circuit courts of appeals, and the pro- 
posal to substitute certiorari for direct appeal in such cases. 
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2. The two proposals, certiorari to the Supreme Court and review 
in the circuit court of appeals, are cognate but are separable. 

3. As to the first proposal, my opinion has been that the change of 
forum and type of remedy is unnecessary and will be unduly confusing 
to litigants and the courts, and that any minor difficulties in the working 
of the present system of review can largely be overcome by less drastic 
means than by the changes in the action and in the forum proposed. 
At the same time I am glad to recognize the patient and detailed study 
which has resulted in the draft of a bill by the Committee, and by and 
large I think the bill is (with possible minor exceptions in detail) about 
as good as we could draw it with the information at hand—assuming 
the determination to substitute the one court for the other. 

4. As to the second of these proposals, I am not able to stand out 
as against the representations of the Chief Justice that the right of 
direct appeal has been and is being so abused (particularly in motor 
carrier cases) that the effectiveness of the Supreme Court is injuriously 
affected by the necessity for taking time and attention from cases of 
greater public importance in order to dispose of motor carrier and other 
Interstate Commerce Commission cases improvidently appealed as of 
right ; and that the change from direct appeal to certiorari will alleviate 
this situation. 

I think I should say here with respect to the Judge Maris Bill, 
H. R. 2271, that before Judge Maris completed his draft he had con- 
siderable correspondence with the legal staff of the Interstate Com- 
merce Commission, and then very considerately gave the Interstate 
Commerce Commission and its counsel opportunity for discussion and 
criticism of the draft as it stood. As a result of these extended con- 
ferences, Judge Maris, the author of the proposed bill, the Committee 
of the Judical Conference, and the Interstate Commerce Commission 
were brought into complete accord upon the bill as originally drawn by 
Judge Maris with certain amendments that were considered desirable or 
acceptable, and as so amended the bill was approved by the Judicial 
Conference in 1946. When I appeared before the subcommittee of the 
Judiciary Committee as spokesman for the Commission on March 7, 
I stated this fact, and the same day this was confirmed by letter. As 
shown by Judge Maris at that hearing, H. R. 2271 is much wider in scope 
than H. R. 1468 now under consideration. My letter follows: 


March 7, 1947 
Honorable Earl C. Michener, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


Dear Mr. Chairman: 


Responsive to the permission accorded by your subcommittee 
this morning during the hearing upon H. R. 2271 (a bill to in- 
corporate into the Judicial Code the provisions of certain statutes 
relating to three-judge district courts, and for other purposes), the 
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Interstate Commerce Commission, having carefully studied the bill 
through its Legislative Committee, with its counsel, submits this 
statement. 

As stated by Judge Maris to the Committee, this Commission 
was privileged to confer with him in the drafting of this bill, and 
made certain suggestions which were incorporated in the draft 
finally submitted to the Judicial Conference and approved by the 
Conference, being the bill now under consideration, H. R. 2271. 

The Interstate Commerce Commission entirely agrees with the 
statement of Judge Maris as to the necessity for the codification and 
clarification of the present provisions of law, so far as they relate 
to review or enforcement of orders of this Commission by three- 
judge district courts. The bill is well drawn for that purpose. The 
new matter in the bill (so far as this Commission is concerned) 
effects a substitution of the Commission for the United States in 
such review or enforcement proceedings. We consider this desir- 
able. 

It is unnecessary to add to the statement by Judge Maris. The 
Interstate Commerce Commission recommends the passage of the 
bill. 

Very truly yours, 


/s/ Clyde B. Aitchison, 
Chairman. 


The whole subject is technical and complex, and not easy to grasp. 
But it is of great importance. For the sake of clarity let us keep in 
mind, as pointed out in my separate expression already quoted, that the 
present bill deals with two matters, which are cognate but are separable. 
One is the proposal to change the form and forum for initial review of 
certain (not all) orders of the Interstate Commerce Commission (and 
also of the Maritime Commission), and the other is the proposal to sub- 
stitute certiorari for the right of direct appeal as the mode of getting 
or trying to get from the lower court into the Supreme Court of the 
United States. 

For convenience I will take up the first of these matters, as to the 
change of forum and of the form of proceeding for initial review before 
discussing the second. 

At this point I should express my sincere regret at finding myself 
in some disagreement with the distinguished and learned members of 
the Committee. These eminent Judges were most patient and consider- 
ate in receiving and weighing my suggestions, which at times were some- 
what critical of what was proposed. They were sincere and earnest in 
the desire to preserve the essentials of the present scope of judicial re- 
view, and solicitously sought to do nothing that would impede the work 
of the Interstate Commerce Commission. Many suggestions made by 
myself and others were carefully weighed, and many were accepted. 
There are some features in the proposed bill that I think generally 
would be taken as an improvement over some of the existing features of 
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the present system of review. Nevertheless, upon the whole, I am still 
of the view that the change of forum and type of remedy is unnecessary, 
and will be unduly confusing to litigants and to the courts. I am still 
of the view that any minor difficulties in the working of the present sys- 
tem of review can be largely overcome by less drastic means than by the 
changes proposed in H. R. 1468. In fact, as I view it, prompt enactment 
of H. R. 2271, which everyone who has been consulted has approved, 
will go far to remove the minor difficulties in the working of the present 
system of review that initially led to the creation of the Committee of 
the Judicial Conference in 1942. 

The present system of review, based upon the Mann-Elkins Act of 
1910 and the Urgent Deficiencies Act of 1913, is virtually a suit in 
equity to enjoin or annul the order of the Commission. This system 
was an integral part in the evolution of an effective system of regulation 
by administrative process, and without it, regulation would have con- 
tinued to be impotent, as it was before. In the whole history of the 
development of American administrative law, Congress has never given 
as careful and thorough consideration to the fundamentals and details 
of a system of judicial review as applied to the needs of a single agency 
as it did in the development of the Commerce Court Act of 1910, and 
the Urgent Deficiencies Act of 1913. The legislative draftsmanship 
could have been improved, as well explained by Judge Maris before the 
other subcommittee of this Committee on March 7. There were certain 
deficiencies in matters of style, which in practical application through 
the years largely have been circumvented by usage and construction. 
These defects will be corrected if H. R. 2271 is enacted. Indeed, the 1910 
and 1913 acts were so effective that Congress has left the system intact, 
not only so far as the original Interstate Commerce Act is concerned, 
but in 1935, 1940, and 1942, when it enacted parts IT, III and IV as 
additions to the Interstate Commerce Act, Congress expressly made 
applicable the system of review provided by the 1910 and 1913 acts. 
In this long period of more than thirty-three years no proposal in Con- 
gress to modify the plan as a whole has as yet gotten beyond the Com- 
mittee stage. There has been and is, so far as I am advised, no wide or 
general objection to the Urgent Deficiencies plan for review on the 
part of the public, the utilities regulated, or their patrons. Indeed, as 
stated in the report submitted by the Committee to the Judicial Confer- 
ence on September 20, 1945: 


Copies of the committee’s 1944 report and the proposed bill 
were also mailed to large numbers of lawyers whose practice em- 
braces matters before the Interstate Commerce Commission and 
the review of orders of the Commission, with the request that they 
submit their views with respect to the proposed bill. A large major- 
ity of the practicing lawyers who replied were opposed to the 
changes provided for in the bill. Some suggested that certiorari 
be substituted for appeals of right to the Supreme Court. 
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The only proposal for amendment seriously urged during this long 
series of years was intended to overrule the negative-order doctrine of 
Procter & Gamble Co. v. U. S., 225 U. S. 282, which had its origin in 
judicial construction and not legislation, and has since been reversed by 
the Court in the Rochester Telephone case, 307 U. S. 125. 

I think that it remains to be demonstrated that the recently en- 
acted review systems of somewhat similar pattern to that proposed by 
the bill do in fact possess any advantages over the present review sys- 
tem, as applied to the Interstate Commerce Commission’s orders. This 
statement could be made with more emphasis if H. R. 2271 should be 
enacted, as has been recommended by all interested. It seems to me that 
such difficulties in the way of judicial administration of the present 
system as were suggested during the conferences of the Committee on 
which I was privileged to sit, so far as they relate to the personnel of the 
court and the convenience of the members of the judiciary, will be con- 
siderably overcome by the adoption of H. R. 2271, and that any remain- 
ing difficulties will be subject to the de minimis rule. 

Coming to the second matter covered by the bill, the substitution 
of certiorari for direct appeal to the Supreme Court of the United 
States : 


As I stated in connection with the report of the Committee on 
September 20, 1945, as to this proposal: 


I am not able to stand out as against the representations of the 
Chief Justice that the right of direct appeal has been and is being 
so abused (particularly in motor carrier cases) that the effective- 
ness of the Supreme Court is injuriously affected by the necessity 
for taking time and attention from cases of greater public import- 
ance in order to dispose of motor carrier and other Interstate Com- 
merce Commission cases improvidently appealed as of right; and 
that the change from direct appeal to certiorari will alleviate this 
situation. 


However, this Committee represents the Legislative Branch of the 
Government and makes the laws which the Commission administers and 
the courts interpret and enforce. We all, courts and commissions, must 
accept and conform to public policy as laid down by Congress. I have 
a duty to urge upon the Committee that it give careful consideration to 
the question as to whether the judgment of the Congress in 1910, rein- 
forced by its reconsideration in 1913, is not yet sound, namely ‘‘In the 
opinion of Congress jurisdiction with the extraordinary features of the 
Urgent Deficiencies Act was justified by the character of the cases to 
which it applied—eases of public importance because of the widespread 
effect of the decisions thereof.’’ (303 U. S. 233). The system was con- 
trived for the purpose of securing expeditious review of administrative 
orders of the Commission, to the end that the proper orders of that 
body should be obeyed promptly. For that purpose it was necessary to 
provide the remedy of direct appeal to the Supreme Court, as of right. 
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It is a matter of history that in the great debates which led to the en- 
actment of the Commerce Court Act in 1910, and the abolition of that 
Court in 1913, everyone accepted the principle that the decisions of the 
Commission involved and of the district courts in reviewing them were 
of such public importance that there should be a right of appeal as of 
course from the lower court. Indeed, such right has been provided ever 
since the enactment of the original Act to regulate commerce in 1887. 
Since that time, while many uncertainties in regulation have been cleared 
up, business has become more complex and has developed new forms, 
and new uncertainties grow and are still multiplying with the evolu- 
tion in economic and social policies accepted by the Congress. The Inter- 
state Commerce Commission now has actively on its dockets more na- 
tion-wide proceedings of extreme importance, and of novelty where 
far-reaching precedents having profound effect are to be made, than 
ever before in its history of 60 years. The question is peculiarly one for 
the Congress to determine, upon its responsibility, and Congress must 
weigh the advantages and disadvantages to the public interest as well 
as the question of convenience and the desires of the courts, the ad- 
ministrative agencies whose actions are reviewed, and the litigants be- 
fore them. All of these matters of convenience and desires are to be 
considered, but the controlling question is the public interest. 

I have been impressed by the fact that the Supreme Court has found 
means to protect itself from unnecessary and frivolous appeals quite 
effectively just as it is able to conserve its time by examining and deny- 
ing petitions for certiorari. Rule 7 (4) of the Revised Rules of the 
Supreme Court provides for motions to affirm on the ground that ‘‘it is 
manifest that the appeal was taken for delay only, or that the questions 
on which the decision of the cause depends are so unsubstantial as not 
to need further argument.’’ This has had a result well illustrated in 
the table which I submit, showing the outcome of all the direct appeals 
taken to the Supreme Court from orders of the Interstate Commerce 
Commission during the last 8 terms of the Court. For convenience I 
have separated cases arising out of the Motor Carrier Act of 1935 and 
other parts of the Act, namely parts I, III, and IV. I direct special at- 
tention to the number of appeals which term after term the Court has 
dismissed, either by pcr curiam opinion, or without an opinion, and 
even before the receipt of briefs or argument. The figures speak for 
themselves. 
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DECISIONS RENDERED BY SUPREME COURT ON APPEALS FROM 
STATUTORY DISTRICT COURTS, INVOLVING INTER- 
STATE COMMERCE COMMISSION ORDERS 


1938 : 1939 : 


Motor Carrier Act Orders: 


Affirmed per curiam, 
before argument orally 
or briefs filed — 4 


Decided per curiam, 
memorandum order, 
following argument - — 


Decided per curiam, 
memorandum order, 
following argument —_- — 


Opinions in usual course — 1 


Orders Under Other Parts of 
Interstate Commerce Act: 


Affirmed per curiam, 
before argument orally 
or briefs filed Zz l 


Decided per curiam, _ 
memorandum opinion, 
following argument 1 — 


Decided per curiam, — 
memorandum opinion 
following argument — — 


Opinions in usual course 3 4 


OCTOBER TERM 
1940 : 1941 : 1942: 


1943 : 


1944 : 


Total for 
year 
1945 period 








TOTALS: 


Affirmances per curiam, 
before argument 2 5 


Decisions per curiam 
memorandum order, 
following argument l 


Per curiam opinions, 
following argument - -— 


Opinions in course 3 5 


12 








Total decisions for term: 
Motor Carrier Cases — 5 
Other Parts of Act 6 5 








All Parts of Interstate 
Commerce Act 
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I have heard but two reasons advanced, other than the conservation 
of time and effort of the Supreme Court in these cases, for substituting 
certiorari for direct appeal. The first is uniformity: the other, that 
when an appeal is dismissed, the Court thereby is creating an undesir- 
able and not carefully thought out precedent. With full respect for 
the opinion of those who may hold such views, I am not able to accept 
either consideration as necessarily compelling a change in an otherwise 
acceptable system.’ In fact, uniformity will not be achieved. And it 
seems to me that no tribunal or lawyer is likely to give much more au- 
thority to the decision of a lower Federal court as to which the Supreme 
Court has dismissed an appeal than if thé Supreme Court had denied 
an application for a writ of certiorari from the final decree of the same 
lower court. 

Summing up: I come back to my statement submitted to the Judici- 
al Conference in 1945, already quoted. Further, I respectfully recom- 
mend that the members of this subcommittee when sitting with the whole 
Committee give their support to H. R. 2271, if favorably reported by 
the subcommittee to which it has been referred. 

Mr. Cotterill opposed bill H. R. 1468. Stating that he is attorney 
for Motor Common Carrier interests principally in the northeastern 
states, Mr. Charles E. Cotterill, of the New York Bar, and a prominent 
member of the Practitioners’ Association, opposed adoption of the 
provisions of H. R. 1468 chiefly on the following grounds: 


1. Actions now instituted in the United States District Courts in- 
volving the validity of orders of the Commission are not ‘‘appeals’’. 
They are original judicial actions. Therefore, under our traditional 
system of Government, there ought to be at least one real ‘‘appeal’’ 
as a matter of right. Merely to provide for a discretionary issuance of 
certiorari by the United States Supreme Court to the court below in 
which such a review action may be instituted would not be an assured 
right of ‘‘appeal’’. 

2. The usual bases upon which the United States Supreme Court 
grants writs of certiorari are (a) conflicts of opinion among the lower 
courts and (b) the existence of questions of general public importance. 
With reference to orders of the Commission, however, the occasion for 
‘‘eonflicts’’ of decisions between inferior courts would not very frequ- 
ently arise. The same question might not reappear for Commission 
decision for several years. Moreover if on the first occasion of court 
review a particular order of the Commission were to be judicially set 
aside and annulled the Commission would have to choose whether to 
follow that decision of that particular court in any subsequent decisions 
of cases involving the same question. If it did so choose there would 
not be afforded much opportunity for a subsequent ‘‘conflict’’ between 
judicial decisions warranting certiorari by the Supreme Court. There- 
fore to create such a conflict ordinarily would require the Commission 
in deciding one case to disregard the previous decision against the Com- 
mission on the same question by a particular reviewing court. 
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If the test of ‘‘general public importance’’ were to be fairly ap- 
plied in determining whether or not to issue certiorari the result in 
practical effect would be that certiorari would have to issue in nearly 
every instance when applied for. That is because orders of the Com- 
mission, even when directed only to particular parties, are, when sub- 
jected to judicial review, usually (of course not always) of such national 
significance in their application to all similar situations that they would 
deserve ultimate decision by the Supreme Court. If that be a correct 
premise then little would be gained by substituting the system of certi- 
orari for the present system of direct appeals to the Supreme Court. 
What probably would happen, however, is that the Supreme Court 
would not be very often impressed with the suggestion that a particular 
question arising from a particular Commission decision was one of 
general public importance. Consequently in final effect ultimate Su- 
preme Court decisions involving Commission orders would not be ob- 
tainable except under very unusual circumstances. 

Mr. Cotterill had the personal conviction that a mistake had been 
made in abolishing the ‘‘Commerce Court’’ and said he thought it ought 
to be reestablished with an enlarged jurisdiction to include the review 
of administrative orders of other administrative agencies of the United 
States Government. Were that to occur then such a special court would 
become peculiarly qualified as a reviewing unit of the judiciary and 
the need for review by the United States Supreme Court would be great- 
ly lessened. Perhaps in that event, certiorari by the Supreme Court to 
such reestablished Commerce Court would suffice, particularly if the 
Commerce Court were to be authorized to issue its own ‘‘certificate of 
importance’’ to the Supreme Court. 

In conclusion Mr. Cotterill urged the view that the proposals of 
H. R. 1468, even if not so intended, would be in line with the purpose 
often manifested in the past 15 years to circumscribe judicial review 
of administrative orders to the barest possible minimum. 
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THE SO-CALLED MARIS BILL 


Following is a copy of the bill popularly referred to as the Maris 
bill. 
H. R. 2271 


IN THE HOUSE OF REPRESENTATIVES 
FEBRUARY 27, 1947 


Mr. Michener introduced the following bill; which was referred to the 
Committee on the Judiciary 


A Bill 


To incorporate into the Judicial Code the provisions of certain statutes 
relating to three-judge district courts, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


That paragraph Eighth of section 24 of the Judicial Code is hereby 
amended, and two additional paragraphs are hereby added to the said 
section, as follows: 


*‘Kighth. Of all suits and proceedings arising under any law regu- 
lating commerce. 


‘“Twenty-seventh. Of all cases for the enforcement of any order 
of the Interstate Commerce Commission. 


‘‘Twenty-eighth. Of cases brought to enjoin, set aside, annul, or 
suspend, in whole or in part, any order of the Interstate Commerce 
Commission.’’ 


Sec. 2. That sections 207, 208, 209, 210, 211, and 212 of the Judicial 
Code are hereby amended so as to read as follows: 


‘*Sec. 207. Except as otherwise provided in the Act entitled ‘An 
Act to regulate commerce’, approved February 4, 1887, as amended, the 
venue of any suit brought to enforce, suspend, or set aside, in whole or 
in part, any order of the Interstate Commerce Commission shall be in 
the judicial district wherein is the residence of the party or any of the 
parties bringing the suit or wherein such party or any of such parties has 
its principal office. 


‘“Sec. 208. Suits to enjoin, set aside, annul, or suspend, in whole or 
in part, any order of the Interstate Commerce Commission shall be 
brought in the district court against the Interstate Commerce Commis- 
sion. The pendency of such suit shall not of itself stay or suspend the 
operation of the order of the Interstate Commerce Commission; but the 








504 I. C. C. PRACTITIONERS’ JOURNAL 





court, in its discretion, may restrain or suspend, in whole or in part, 
the operation of the Commission’s order pending the final hearing and 
determination of the suit. No interlocutory or permanent injunction so 
suspending or restraining the enforcement, operation, or execution of, or 
setting aside, in whole or in part, any order made or entered by the 
Interstate Commerce Commission shall be issued or granted by any 
district court of the United States, or by any judge thereof, or by any 
circuit judge acting as district judge, unless the application for the 
same shall be presented to a circuit or district judge, and shall be heard 
and determined by three judges, of whom at least one shall be a circuit 
judge. When any such application is presented to a judge he shall im- 
mediately request the senior circuit judge (or in his absence, the pre- 
siding circuit judge) of the circuit in which such district court is lo- 
cated to designate two other judges to participate in hearing and de- 
termining such application. It shall be the duty of the senior circuit 
judge or the presiding circuit judge, as the case may be, to designate 
immediately two other judges from such circuit for such purpose, and 
it shall be the duty of the judges so designated to participate in such 
hearing and determination. Such application shall not be heard or de- 
termined before at least five days’ notice of the hearing has been given 
to the Interstate Commerce Commission, to the Attorney General of 
the United States, and to such other persons as may be defendants in 
the suit: Provided, That in cases where irreparable damage would 
otherwise ensue to the complainant, a majority of said three judges 
concurring may, on hearing, after not less than three days’ notice to the 
Interstate Commerce Commission, allow a temporary stay or suspension, 
in whole or in part, of the operation of the order of the Interstate Com- 
merce Commission for not more than sixty days from the date of the 
order of said judges pending the application for the order or injunction, 
in which case the said order shall contain a specific finding, based upon 
evidence submitted to the judges making the order and identified by ref- 
erence thereto, that such irreparable damage would result to the com- 
plainant and specifying the nature of the damage. The said judges may, 
at the time of hearing such application, upon a like finding, continue the 
temporary stay or suspension, in whole or in part, until decision upon 
the application. The hearing upon any such application for an inter- 
locutory or permanent injunction shall be given precedence and shall 
be in every way expedited and be assigned for a hearing at the earliest 
practicable day. An appeal may be taken directly to the Supreme 
Court of the United States within thirty days after the entry of the 
order granting or denying, after notice and hearing, an interlocutory 
injunction in such case. 


“‘Sxc. 209. Except to the extent that matters of procedure are pro- 
vided for in this chapter the Federal Rules of Civil Procedure shall 
govern the procedure in the district courts in respect to (a) cases for 
the enforcement, otherwise than by adjudication and collection of a 
forfeiture or penalty or by infliction of criminal punishment, of any 
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order of the Interstate Commerce Commission other than for the pay- 
ment of money; (b) cases brought to enjoin, set aside, annul, or suspend 
in whole or in part any order of the Interstate Commerce Commission ; 
(ec) cases authorized to be maintained by section 3 of the Act entitled 
‘An Act to further regulate commerce with foreign nations and among 
the States’, approved February 19, 1903 (U.S. C., title 49, see. 43), and 
(d) mandamus proceedings authorized to be maintained under section 
20 of the Act entitled ‘An Act to regulate commerce’, approved Febru- 
ary 4, 1887, as amended (U. S. C., title 49, sec. 20 (9) ), or section 10 
of the Act entitled ‘An Act to amend an Act entitled ‘‘An Act to regu- 
late commerce, approved February fourth, Eighteen Hundred and 
Eighty-seven’’,’ approved March 2, 1889 (U. S. C., title 49, sec. 49). 
The orders, writs, and processes of the district courts may in these cases 
run, be served, and be returnable anywhere in the United States. 


‘*Sec. 210. A final judgment or decree of the district court in the 
eases specified in section 209 of this Act may be reviewed by the Supreme 
Court of the United States if appeal to the Supreme Court be taken by 
an aggrieved party within sixty days after the entry of such final judg- 
ment or decree, and such appeals may be taken in like manner as ap- 
peals are taken under existing Jaw in other civil actions. The district 
court may direct the original record instead of a transcript thereof to be 
transmitted on appeal. The Supreme Court may affirm, reverse, or modi- 
fy as the case may require the final judgment or decree of the district 
court. Appeal to the Supreme Court, however, shall in no case supersede 
or stay the judgment or decree of the district court appealed from, un- 
less the Supreme Court or a Justice thereof shall so direct, and appellant 
shall give bond in such form and of such amount as the Supreme Court, 
or the Justice of that Court allowing the stay, may require. Appeals to 
the Supreme Court under this section and section 208 of this Act shall 
have priority in hearing and determination over all other causes except 
criminal causes in that Court. 


**Sec. 211. All cases for the enforcement, otherwise than by ad- 
judication and collection of a forfeiture or penalty or by infliction of 
criminal punishment of any order of the Interstate Commerce Com- 
mission other than for the payment of money, shall be brought by the 
Interstate Commerce Commission. The United States may intervene in 
any case or proceeding of the kinds specified in section 209 of this Act 
whenever, though it has not been made a party, public interests are in- 
volved. 


“*Sec. 212. Any party or parties in interest to the proceeding before 
the Commission, in which an order or requirement is made, may appear 
as parties thereto of their own motion and as of right and be represented 
by their counsel, in any suit wherein is involved the validity of such 
order or requirement or any part thereof, and the interest of such party; 
and the court wherein is pending such suit may make all such rules 
and orders as to such appearances and representations, the number of 
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counsel, and all matters of procedure, and otherwise, as to subserve the 
ends of justice, and speed the determination of such suits. Communities, 
associations, corporations, firms, and individuals whose interests are 
affected by an order of the Commission may intervene in such proceed- 
ing. The Commission may be represented by its counsel in any such 
proceeding in the district court and in the Supreme Court of the United 
States. The United States may intervene as of right in any such proceed- 
ing. In the event the United States intervenes, any other intervenor or 
the Interstate Commerce Commission may prosceute, defend, or continue 
said suit or proceeding unaffected by the action or nonaction of the At- 
torney General therein.’’ 


Sec. 3. Section 238 of the Judicial Code, as amended, is hereby 
further amended by striking out ‘‘(4) So much of ‘An Act making 
appropriations to supply urgent deficiencies in appropriations for the 
fiscal year 1913, and for other purposes’, approved October 22, 1913, 
as relates to the review of interlocutory and final judgments and decrees 
in suits to enforce, suspend, or set aside orders of the Interstate Com- 
merce Commission other than for the payment of money”’ and inserting 
in lieu thereof ‘‘ (4) sections 208 and 210 of this Act’’. 


Sec. 4. Section 266 of the Judicial Code, as amended (U. S. C., 
title 28, sec. 380), is hereby further amended so as to read as follows: 


**Sec. 266. No interlocutory or permanent injunction suspending 
or restraining the enforcement, operation, or execution of any statute 
of a State by restraining the action of any officer of such State in the 
enforcement or execution of such statute, or in the enforcement or exe- 
cution of an order made by an administrative board or commission act- 
ing under and pursuant to the statutes of such State, shall be issued or 
granted by any district court of the United States or by any judge 
thereof, or by any circuit judge acting as district judge upon the ground 
of the unconstitutionality of such statute, unless the application for the 
same shall be presented to a circuit or district judge and shall be heard 
and determined by three judges, of whom at least one shall be a circuit 
judge. When any such application is presented to a judge, he shall im- 
mediately request the senior [circuit] * judge (or in his absence, the 
presiding circuit judge) of the circuit in which such district court is 
located to designate two other judges to participate in hearing and de- 
termining such application. It shall be the duty of the senior circuit 
judge or the presiding circuit judge, as the case may be, to designate 
immediately two other judges from such cireuit for such purpose, and 
it shall be the duty of the judges so designated to participate in such 
hearing and determination. Such application shall not be heard or de- 
termined before at least five days’ notice of the hearing has been given 
to the governor and to the attorney general of the State, and to such 
other persons as may be defendants in the suit: Provided, That, if of 





* Judge Maris stated at the hearing that this word has been mistakenly omitted. 
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opinion that irreparable loss or damage would result to the complainant 
unless a temporary restraining order is granted, the judge to whom the 
application is made may grant such temporary restraining order at 
any time before the hearing and determination of the application, but 
such temporary restraining order shall remain in force only until such 
hearing and determination upon notice as aforesaid, and such temporary 
restraining order shall contain a specific finding, based upon evidence 
submitted to the court making the order and identified by reference 
thereto, that such irreparable loss or damage would result to the com- 
plainant and specifying the nature of the loss or damage. The said Court 
may, at the time of hearing such application, upon a like finding, con- 
tinue the temporary restraining order, in whole or in part, until decision 
upon the application. The hearing upon any such application for an 
interlocutory or permanent injunction shall be given precedence and 
shall be in every way expedited and be assigned for a hearing at the 
earliest practicable day. An appeal may be taken directly to the Supreme 
Court of the United States within thirty days after the entry of the 
order, decree, or judgment granting or denying, after notice and hear- 
ing, an interlocutory or permanent injunction in such case. It is fur- 
ther provided that if before the final hearing of such application a suit 
shall have been brought, in a court of the State having jurisdiction 
thereof under the laws of such State, to enforce such statute or order, 
accompanied by a stay in such State court of proceedings under such 
statute or order pending the determination of such suit by such State 
court, all proceedings in any court of the United States to restrain the 
execution of such statute or order shall be stayed pending the final 
determination of such suit in the courts of the State. Such stay may be 
vacated upon proof made after hearing, and notice of ten days served 
upon the attorney general of the State, that the suit in the State courts 
is not being prosecuted with diligence and good faith.’’ 


Sec. 5. Section 3 of an Act entitled ‘‘An Act to authorize cases 
under the Expediting Act of February 11, 1903, to be heard and determ- 
ined by courts constituted in the same manner as courts constituted to 
hear and determine cases involving the constitutionality of Acts of 
Congress, and further to define the powers of a district judge in certain 
suits’’, approved April 6, 1942 (U. S. C., title 28, sec. 792), is hereby 
amended so as to read as follows: 


**Sec. 3. In any action in a district court wherein the action of 
three judges is required for the hearing and determination of an ap- 
plication for an interlocutory injunction or for the final hearing, or both, 
by reason of the provisions of section 266 of the Judicial Code, as 
amended, section 208 of the Judicial Code, as amended, section 3 of the 
Act of August 24, 1937, chapter 754, or section 1 of the Act of February 
11, 1903, chapter 544, as amended, any one of the three judges desig- 
ated to sit in the court to hear and determine such action may perform 
all functions, conduct all proceedings, except the trial of such action, 
and enter all orders required or permitted by the Federal Rules of Civil 
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Procedure in effect at the time, except that such single judge shall not 
appoint, or order a reference to, a master, or hear and determine any 
application for, or vacation of, an interlocutory injunction, or dismiss 
the action, or enter a summary or final judgment on all or any part of 
the action: Provided, however, That any action of a single judge here- 
by permitted shall be subject to review at any time prior to final hearing 
by the court as constituted for final hearing, on application of any 
party or by order of such court on its own motion.’’ 

Sec. 6. Section 402 (a) of an Act entitled ‘‘Act to provide for 
the regulation of interstate and foreign communication by wire or radio, 
and for other purposes’’, approved June 19, 1934, as amended (U. S. C., 
title 47, sec. 402 (a) ), is hereby further amended by striking out ‘‘ Act 
of October 22, 1913 (ch. 32; 38 Stat. 219) ’’, and inserting in lieu thereof 
** Judicial Code, as amended’’, and by striking out ‘‘that Act’’ and in- 
serting in lieu thereof ‘‘ Judicial Code, as amended’’. 


Sec. 7. Section 205 (g) of an Act entitled ‘‘An Act to amend the 
Interstate Commerce Act, as amended, by providing for the regulation of 
the transportation of passengers and property by motor carriers operating 
in interstate or foreign commerce, and for other purposes’’, approved 
August 9, 1935, chapter 498, as amended (U. S. C., title 49, see. 305 
(g) ), is hereby further amended by striking out ‘‘the Urgent De- 
ficiency Appropriation Act, October 22, 1913,’’ and inserting in lieu 
thereof ‘‘section 208 of the Judicial Code, as amended’”’. 


Sec. 8. Sections 200, 202, 203, 204, 205, 206, and 214 of the Judicial 
Code and all those parts of the Act entitled ‘‘An Act making appro- 
priations to supply urgent deficiences in appropriations for the fiscal 
year nineteen hundred and thirteen, and for other purposes’’, approved 
October 22, 1913, which are inconsistent with or supplied by the provis- 
ions of this Act, are hereby repealed. 


Sec. 9. For the purposes of this Act, the District of Columbia shall 
be deemed a judicial circuit and the chief justice and associate justices 
of the United States Court of Appeals for the District of Columbia 
shall be deemed respectively the senior circuit judge and circuit judges 
of the circuit. 




















President Of “Monon” Speaking Before The 
Boston Chapter Of The Practitioners’ Associa- 
tion Urges Mass Production In Railroad 
Industry 


The Boston News Bureau in reporting a speech made by the Presi- 
dent of the Chicago, Indianapolis, and Louisville Railroad before the 
District No. 1 Chapter of the Practitioners Association in Boston, Mass., 
on Mareh 25, 1947, said: Management, shippers and investors, and the 
many regulatory agencies which influence, or control, railroad policy in 
the United States, must recognize the continued vulnerability of rail- 
road traffic to competitive transportation unless the roads are permitted 
to function as a mass-production industry like the steel or automotive 
industries, J. W. Barriger, 3d, president of the Chicago, Indianapolis & 
Louisville Railway, told Chapter 1, Practitioners before the Interstate 
Commerce Commission, at a luncheon meeting at the Parker House yes- 
terday. 

The ‘‘Monon’’ road’s chief executive said that at present restrictions 
of law, regulations and political prejudices prevent this being done, and 
urged that such obstacles be removed. He explained that just as mass 
production in manufacturing requires maximum concentration of pro- 
duction into a limited number of factories in order to develop optimum 
manufacturing conditions, ‘‘it follows that this process in transporta- 
tion will necessitate that the traffic now diffused over many routes shall 
be concentrated into a limited number of lines which will then be de- 
veloped to the ultimate economic limit of inventive genious, managerial 
skill and capital resources.”’ 

Barriger asserted that the super-systems created in this manner 
could provide better service at decreased unit costs and permit profit- 
able sale at lower prices. 


Railroad Progress Retarded 


Through negation of steps taken in the early years of the present 
century toward consolidating the railway into a few great systems, ‘‘and 
by subsequently interposing additional legal, regulatory and procedural 
obstacles in the path of corporate amalgamation, the railways today, 
alone among the great industries of America, are not organized for mass 
production,’’ the rail executive said. 

Pointing out that the economy of train movement and related yard 
and terminal service is dependent upon the adequacy of engineering 
standards of design, construction and maintenance and the extent to 
which these are integrated into the entire property, Barriger asserted 
that while some part of the equipment and fixed property of every great 
railway now embodies these advantages to some extent, by far the larger 
production of the total transportation of the United States must be 
produced by equipment and facilities representing standards far inferior 
to the best. 
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Through train movements he stated, should be concentrated, as 
far as possible, on a minimum of routes, carefully selected to em- 
body the most favorable over-all combination of physical and traffic 
characteristics so that maximum ultimate standards can be achieved 
with the most effective and economical use of additional capital. 


Should Create Super-Routes 


These super-routes could then be intensively developed in order to 
achieve minimum unit costs and basic schedules, the Monon president 
declared, adding that ‘‘traffic must then be concentrated on these ‘chosen 
instruments’ of transportation, which will be rapidly developed into 
super-railroads. This is the only way to immunize railroad traffic and 
earning power from the erosion that will jeopardize private manage- 
ment and the operation of the railways of the United States and so un- 
dermine the whole private enterprise system which is the foundation of 
the greatness of this nation.’’ 

Technical developments and service improvements of our railways 
have been widely heralded, he commented, but decisive and widespread 
applications of them usually require operations to be conducted on an 
expanding scale and this necessitates corporate expansion. 


Barriger declared that ‘‘the mileage range of the diesel loco- 
motive, problems of car service and supply, long-distance freight 
and passenger services and other subjects could be cited to show that 
present corporate boundaries are too small to encompass the success- 
ful corporate ownership and direction of the internal commerce of 
a nation of continental proportions such as ours.’’ 


The speaker envisaged another era of great transportation pro- 
gress in the United States if the barriers to consolidation are removed. 
Praising New England for its constructive identity with railway trans- 
portation, Barriger concluded that ‘‘no part of this nation is in more 
immediate need of the national benefits which large-scale integration of 
railways will bring than New England.”’ 
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Rail Transportation 
By A. Rea Wiuuiams, Editor 


FINANCE MATTERS 


Central Of Georgia Leased Lines Purchases 


The trustee of the Central of Georgia Railway Company has asked 
the Interstate Commerce Commission to authorize the road to purchase 
three leased lines—South Western Railroad Company, Augusta & Savan- 
nah Railroad and Chattahoochee & Gulf Railroad Company—in accord- 
ance with the plan of reorganization for the Central of Georgia ap- 
proved by the I. C. C. in 1943. 

According to the trustee, it would be preferable to buy the leased 
lines rather than to absorb or consolidate them. He explained that, if 
the lines were purchased they could liquidate their assets or not, as they 
wished, and the new Central of Georgia would not be concerned with 
the action. 





Chicago, Rock Island & Pacific Reorganization 


The United States Circuit Court of Appeals at Chicago has ordered 
the United States District Court there to confirm the plan of reorganiza- 
tion of the Chicago, Rock Island & Pacific Railroad Company. It ordered 
a ruling of District Judge Michael L. Igoe refusing to confirm the plan 
vacated. Judge Igoe had referred the plan back to the I. C. C. for 
further consideration. Objections to the confirmation of the plan had 
been raised by two groups of bondholders who contended that changed 
conditions had arisen was approved by the trial judge in 1945. The 
Circuit Court of Appeals said: ‘‘Regardless of the changed economic 
conditions after approval of a plan, * * * changes in economie condi- 
tions cannot be used as a wedge to have the Interstate Commerce Com- 
mission re-examine its former valuation figures.’’ 





FORMAL MATTERS 
Eastern Railroad Passenger Fares 


The Eastern railroads have filed a petition with the Interstate 
Commerce Commission seeking authority to increase passenger fares to 
2.5 cents per mile, from 2.2 cents, in coaches, and to 3.5 cents from 3.3 
cents in parlor and sleeping cars. They also seek increases in com- 
mutation fares, in some instances by specific amounts, and in others by 
an average of 20 per cent. 
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Investigation Of Heater Service On Perishables 


The Interstate Commerce Commission has launched an investigation 
into the alleged failure of railroads to provide heater service on perish- 
ables through the East, and has simultaneously cancelled carrier pro- 
posals to eliminate refrigeration service on potatoes east of the Missis- 
sippi. The Commission reopened Docket 20769, which was instituted 
after the carriers failed to provide protective services against cold ordered 
in 1945, except on potatoes. The new investigation, however, covers all 
perishables except potatoes. In I & S Docket 5458 the Commission re- 
fused to allow the railroads to cancel refrigeration protective services as 
sought two weeks ago. 





Minimum Rates On North-South Rail Traffic 


In I. C. C. Docket 29677, Division 2 of the Commission, by order 
dated February 11, 1947, has entered upon an investigation into and con- 
cerning the reasonableness and otherwise lawfulness of such tariff minim- 
um rates on inter-territorial class-rate traffic between the North and 
the South, both carload and l.c.l., which have been established by the 
carriers, or have been prescribed or approved by the Commission, or re- 
sult from decisions of the Commission, with a view to determining 
whether such tariff minimum rates, or any of them, are in violation of 
the Act. 

All common carriers by railroad and by water, operating within 
Official Classification Territory and Southern Classification Territory, 
or between those Territories, subject to the Interstate Commerce Act, 
are made respondents in the proceeding. 





Railway Mail Pay Increase Sought 


Citing operating costs 45 percent above the 1940 level and 100 per 
cent above the 1928 level, 203 railroads have filed a petition with the 
Interstate Commerce Commission asking it to fix rates and compensation 
for carrying United States mail at least 45 per cent above the present 
rates, which were set in 1928. 





LEGISLATION 
Bulwinkle Bill Approved By Committee 


The Senate Committee on Interstate and Foreign Commerce, by a 
vote of 7 to 2 approved the Bulwinkle Bill, S. 110. Those voting against 
the Bill were Senators Tobey and McFarland. The Bill, as reported, 
spells out in clear language that no agreement shall be approved by the 
Interstate Commerce Commission which does not give any railroad full 
right to act independently of the agreement if it so desires. 
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Dumping Garbage From Trains, Planes And Ships 


H. R. 597, prohibiting garbage dumping from ships, trains or planes 
in the United States territorial waters, which was passed by the House 
on February 10, was ordered favorably reported by the Senate Com- 
mittee on Agriculture. 





Larceny In Interstate Commerce 


S. 363, amending the law with respect to larceny in interstate or 
foreign commerce, was favorably reported by the Senate Committee on 
the Judiciary on February 17. The Bill is intended to correct an un- 
intentional omission in Section 3 of the Act of July 24, 1946 (Public 
Law 534—79th Congress), by adding these words: ‘‘To establish the 
interstate or foreign commerce character of any shipment in any prose- 
cution under this Act the way-bill, or other shipping document of such 
shipment shall be prima facie evidence of the place from which and to 
which such shipment was made.’’ 





Railroad Reorganization Bill 


S. 249, the so-called Mahaffie Bill, relating to railroad reorganiza- 
tions, has been approved by the Legislative Committee of the Interstate 
Commerce Commission, in a report submitted to the Senate Committee 
on Interstate and Foreign Commerce recently. 





Safety Standards For Railroad Tracks And Bridges 


Representative Harris Ellsworth, of Oregon, has introduced a bill 
to authorize the Interstate Commerce Commission to set up and enforce 
safety standards for railroad tracks and bridges. Ellsworth said, 
‘Several recent tragic railroad accidents have been attributed to track 
defects. My bill is designed to bring the inspection and maintenance 
of railroad trackage up to a uniform high standard throughout the 
country.’’ He said the I. C. C. presently has jurisdiction over most 
other phases of railroad operation, but that no law is on the books about 
track safety measures. His bill would authorize periodic track inspec- 
tions by the Interstate Commerce Commission. Under the legislation 
the railroads would be liable to a One Hundred Dollar fine for each 
violation and payment of One Hundred Dollars for each day the viola- 
tion continues. 





Statute Of Limitations In ICC Cases 


Senator Cordon has introduced S. 571, to amend the Interstate 
Commerce Act so as to provide limitations on the time within which ac- 
tions may be brought for the recovery of undercharges and overcharges 
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by and against common carriers by motor vehicle and freight forwarders. 
The bill was referred to the Senate Committee on Interstate and Foreign 
Commerce. 





Wherry Car Service Bill 


The Legislative Committee of the Interstate Commerce Commission 
has transmitted to the Senate Committee on Interstate and Foreign Com- 
merce an unfavorable report on S. 446, the so-called Wherry Bill, which 
would require the Interstate Commerce Commission to establish rules 
and regulations with respect to car service by railroads. In its report 
the Commission points out that the basic reason for leaving this car 
service matter to the discretion of the Commission seems to have been 
that Congress preferred to place upon the railroads the responsibility 
for initiating and observing regulations governing the distribution of 
ears and other equipment in compliance with the law. The report also 
points out that it was apparently assumed that there might be all sorts 
of unforeseeable developments resulting in congestion or car shortage. 





MISCELLANEOUS 
Federation For Railway Progress 


Robert R. Young, Chairman of the Chesapeake & Ohio Railway, 
announced recently the formation of Federation for Railway Progress 
with Edward R. Stettinius, Jr., former Secretary of State, as Chairman 
of the advisory group. The new organization will include representa- 
tives of railroads, rail security holders and railroad labor. 





Per Diem Rules Changes 


The AAR has announced through Circular T-180-C the amendment 
of the Freight Car Per Diem Rules, effective February 1, 1947, as fol- 
lows : 


‘Note to Section 1 of Per Diem Rule 14— 


‘Note.—Cars moving contrary to existing embargoes are sub- 
ject to reclaim against the road which made the initial error, 
whether billing, rebilling or reconsigning carrier, regardless of 
wherever held provided proper notice is given.’ 


“‘New Section 3 to Per Diem Rule 14 (old Sections 3 to 9 renumbered 
4 to 10)— 


‘Section 3.—Errors involving empty cars and cars containing 
load or part load which are delivered as empty with no des- 
tination specified. 


‘Empty cars delivered for home route in error, empty cars 
delivered for return loading in error and cars delivered as 
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empty with no destination specified which contain load or part 
load are subject to reclaim against the delivering carrier, but 
only when held within the switching limits of station where 
received. 


‘Note.—Under this section the procedure covering notifica- 
tion, ete., prescribed in Sections 1 and 9 shall govern.’ ”’ 





Railroad Retirement Board Regulations 


The Railroad Retirement Board has amended its Regulations with 
respect to applications for annuities, so as to comply with the Crosser 
Act amendments. The amended regulation was published in the Federal 
Register of February 6, 1947. 





Six Percent Return On Railroad Investment Urged 


Judge R. V. Fletcher, AAR President, in announcing the results 
of a three-year financial study of AAR member roads, said that if the 
railroads are to continue to spend money for improved facilities they 
must be allowed to earn not less than 6 percent on their present invest- 
ments. He declared that the railroads must seek a return commensurate 
with the earnings of other industries and sufficient to insure adequate 
transportation in the future. The study covered the period since 1920, 
when full authority for the issuance of rail securities was given the In- 
terstate Commerce Commission. 





STATISTICS 
Railroad Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,334,095 employees in January, the Interstate Commerce Com- 
mission announced recently. This was a decrease of 4.26 per cent 
compared with January, 1946, and a decrease of 1.43 per cent compared 
with December, 1946. 





Railrozd Equipment 


Class I railroads had 69,538 new freight cars and 639 new locomo- 
tives on order on February 1, 1947, as compared with 38,090 new freight 
ears and 454 new locomotives on order on February 1, 1946. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 22, 1947 
totaled 776,689 cars. This was an increase of 53,408 cars, or 7.4 per cent 
above the corresponding week in 1946, and an increase of 4,293 ears, or 
six-tenths of one per cent above the same week in 1945. 
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Loading of revenue freight for the week of February 22, decreased 
23,288 cars, or 2.9 per cent below the preceding week. 

Loading of coal amounted to 182,420 cars, an increase of 3,485 cars 
above the preceding week, but a decrease of 1,766 cars below the corre- 
sponding week in 1946. 





Railroad Freight Traffic—January 1947 


The volume of freight traffic handled by Class I railroads in Janu- 
ary, 1947, measured in ton-miles of freight, increased 3.6 per cent above 
the corresponding month of last year, the Association of American Rail- 
roads has announced. Traffic in January amounted to approximately 
fifty billion ton-miles, according to preliminary estimates based on re- 
ports just received by the Association from Class I railroads. 

The January freight traffic this year was nearly double that of the 
same month in 1939. 





Railroad Operating Revenues 


Based on advance reports from Eighty-Seven Class I railroads, 
whose revenues represent 81.6 per cent of total operating revenues, the 
Association of American Railroads has estimated that railroad operat- 
ing revenues in January, 1947, increased 6.5 per cent above the same 
month of 1946. This estimate, it was pointed out, covers only operating 
revenues and does not touch upon the trends in operating expenses, 
taxes, or final income results. 

Estimated freight revenue in January, 1947, was greater than in 
January, 1946, by 21.2 per cent, but estimated passenger revenues de- 
creased 39.5 per cent. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250, showing passenger traffic statistics for 
the first ten months of 1946 as compared with the first ten months of 
1945. In the first ten months of 1946 passenger revenue of passengers 
in coaches decreased 27.6 per cent and for passengers in parlor and 
sleeping cars, 19.3 per cent. The number of revenue passengers carried 
in coaches decreased 18.3 per cent while those carried in parlor and sleep- 
ing ears decreased 22.9 per cent. 





Railway Financial Results—Year 1946 


The following item is excerpted from the ‘‘Monthly Comment on 
Transportation Statistics’’, released by the Bureau of Transport Econo- 
mics and Statistics of the I. C. C. on February 13, 1947: 
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“‘For the calendar year 1946 class I steam railways reported total 
operating revenues of $7,627 million and $6,357 million for operating 
expenses, leaving a net revenue from railway operation of $1,270 million. 
Total tax accruals, including payroll, Federal income, and other taxes, 
amounted to $499 million. In connection with this item attention is 
called to the fact that the carriers included in their 1946 accounts Fed- 
eral income tax credits in the amount of $170 million. As a result the 
total 1946 Federal income tax figures for class I railways as a whole re- 
flect a $15.3 million credit, a very unusual development. Equipment 
and joint facility rents—Dr. totaled $152 million. The resulting net 
railway operating income was $619 million as compared with $849 million 
for the year 1945. However, in connection with this comparison it 
should be pointed out that the 1945 net railway operating income was 
reduced by $160 million as the result of extraordinary charges to operat- 
ing expenses for accelerated amortization of defense projects and con- 
current tax credits. In the table below the net railway operating income 
figures are shown by districts or regions as reported by the carriers, to- 
gether with an adjustment of the figures to eliminate the unusual ac- 
counting adjustments in 1945, mentioned above, and the Federal income 
tax credits in 1946. On the ‘as reported’ basis the 1946 net railway 
operating income for all class I roads was 27.1 percent below that of 
1945, while on the adjusted basis the decline was 55.5 percent. 


Class I steam railways 
Net railway operating income, years 1946-1945 















































District As reported Percent Adjusted to elimi- % 
or of nate unusual items of 
region 1946 1945 change 1946 1945 change 
n Thousands Thousands 
Eastern district $146,145 | $287,139 | -49.1 | $ 66,640 | $343,241 | -80.6 
Pocahontas region 62,457 52,958 | -17.9 60,192 67,418 | -10.7 
Southern region 92,623 118,121 | -21.6 74,278 135,527 | -45.2 
Western district 318,060 391,010 | -18.7 | 247,684 463,060 | -46.5 
Total 619,285 849,228 | -27.1 | 448,794 | 1,009,246 | -55.5 
TAXES 


Tax On Transportation Of Property 


A. A. R.’s Vice President Bunnell has distributed Supplements 
Nos. 12, 13, 14 and 15 to his circular of November 9, 1942, suggesting a 
basis for securing uniformity in the application of the tax on transpor- 
tation of property. 

Supplement No. 12 calls attention to the fact that the following 
organizations are exempted from the taxes on such transportation: The 
Food and Agriculture Organization, The International Labor Organi- 
zation, The Pan American Union, The United Nations, and UNRRA. 

Supplement No. 13 directs attention to the fact that an export 
shipment made on a commercial bill of lading consigned to an Army 
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or Navy officer at a port of exportation is exempt from the transporta- 
tion tax where the shipment is made pursuant to a contract of the War 
or Navy Department which expressly provides for the exclusion of such 
tax from the contract price. 

Supplement No. 14 directs attention to the fact that the following 
international organizations are exempted from the tax on transporta- 
tion: Inter-American Coffee Board, Inter-American Institute of Agri- 
cultural Sciences, Inter-American Statistical Institute, International 
Bank for Reconstruction and Development, International Monetary 
Fund, and Pan American Sanitary Bureau. 

Supplement No. 15 calls attention to the fact that the actual cost of 
hay and feed furnished to livestock in transit is not subject to the tax 
on the transportation of property, if shown as separate items on the 
freight bills rendered by the carrier. However, the services of feeding 
and watering livestock in transit are considered to be assessorial to the 
transportation of the livestock and charges for such services are subject 
to the tax, when incurred in connection with a taxable transportation 
movement. 








Motor Transportation 


COMPLAINT PROCEEDINGS 
Regular Route Versus Irregular Route Operating Authority 


In transportation activities of Brady Transfer and Storage Com- 
pany, MC-C-246, decided February 3, 1947, Division 5 concluded in a 
complaint proceeding instituted on its own motion in 1941, that respond- 
ent Brady had without authority converted its irregular route operations 
between the Twin Cities and Fort Dodge and Spencer, Iowa into a regu- 
lar route service and issued a cease and desist order as to such operations. 

This decision has been of paramount interest to the motor carrier 
industry and was in the main a proving ground for the opposing philos- 
ophies of regular route operators and irregular route operators repre- 
sented in these proceedings by the Regular Route Conferences of the 
A.T.A. as well as by individual carriers that intervened in the proceed- 
ing on one side or the other. 

Respondent, prior to May, 1940, had conducted a substantial butter 
and egg business from Iowa to eastern markets. On return it carried 
miscellaneous commodities not only to Iowa but to the Twin Cities. Prior 
to 1940, the shipments were hauled through to destination if the volume 
warranted or were turned over to connecting carriers either at Chicago 
or at some point in Iowa. In the early part of 1940 the volume of traffic 
moving to the Twin Cities became such as to make profitable an in- 
bound movement in respondent’s own equipment considerably larger 
than the then-hauled out-bound traffic from those points. To meet this 
situation and avoid the movement of empty equipment from the Twin 
Cities to its base in Iowa, respondent instituted certain steps for the 
securing of additional tonnage from the Twin Cities. 

The report states these steps to have been as follows: Prior to 
May, 1940, respondent had had no telephone listing, no terminal, no 
regular solicitor, and engaged in no advrtising in the Twin Cities. In 
May, 1940 respondent placed a full-time solicitor at the Twin Cities and 
embarked upon an advertising campaign, which stressed daily service 
from the Twin Cities into Iowa and beyond. One month later, it opened 
a terminal in St. Paul; advertising letters naming points and srtessing 
daily service, routing guides and information circulars were distributed 
freely to all shippers. In March, 1941 a second full-time solicitor was 
added at the Twin Cities. The effect of the solicitation campaign suc- 
ceeded in the changing of shippers routing instructions on the promise 
of single-line service rather than interline service. The result was that 
the amended daily single-line service was not only held out but per- 
formed. 

The broad issues that are of importance are the considerations or 
criteria that distinguish regular route from irregular route service. In 





nwa Fa eee SS HOES wer ll 





MARCH, 1947 581 





this connection it is important to note that on Sheet 29 of the report, 
the Commission concludes that it cannot lay down any rule for determ- 
ining whether any given motor carrier operation is regular or irregular 
because of the complexity of the problem, its language being, 


‘‘Throughout our discussion we have repeatedly emphasized, and 
we do so again now, that none of the indicia, except possibly the 
observance of definite published schedules, is standing alone neces- 
sarily conclusive. On the other hand, an operation marked or 
characterized by any substantial number of them, in combination, 
particularly some of them, permits of only one classification. We 
are, however, reluctantly compelled to the conclusion that it is im- 
possible in this case, or in any other, to lay down a general rule by 
which the regular- or irregular-route character of all operations can 
be determined. Too much depends upon the peculiar characteristics 
of each considered operation and upon the surrounding circum- 
stances. We are convinced that each must be judged on its own 
particular facts. In our review of the various tests, we have hypo- 
thesized operations characterized by practices which, though or- 
dinarily very significant, were completely outweighed by other 
unusual circumstances. When this can be done no general rule can 
be framed to fit all cases.’’ 


The report contains considerable discussion of the various criteria under 
the following headings: Character of Traffic, Predetermined Plan, 
Solicitation, Terminals and Call Stations, Fixed Routes, Fixed Termini, 
Periodicity of Service, Schedules or Their Equivalent. 

The decision assures the irregular route common carriers who ex- 
pressed fears in the proceeding that acceptance of the indicia of regular 
route service would be but a step toward curtailment of their operations, 
that there was no disposition on the part of the Commission to impede 
the conditions of any bonafide irregular route service, emphasizing that 
none of the specific criteria discussed in the report standing alone is 
conclusive evidence of a regular-route service, but rather they are merely 
signs which suggest an approach to a regular-route service. 





EX PARTE PROCEEDINGS 
Driveaway Safety Rules And Regulations Revised 


In Ex Parte No. MC-4, Division 5 in a report, dated February 27, 
1947, found that the dual saddle-mount method of driveaway operation 
and the carrying of a full-mounted vehicle on a vehicle towed by the 
single-mount method had not been shown to be ‘‘reasonably safe.’’ 
This proceeding which is of great importance to those motor carriers 
performing driveaway operations of motor vehicles, was instituted on 
the part of a single carrier for an interpretation of whether Rule 3.54 
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would permit the dual saddle-mount method of transporting a combina- 
tion of three motor vehicles. The Commission in the disposition of the 
petition concluded that the rule did not permit such method of operation 
and as a part of its order instituted this proceeding for revision of its 
own rules and regulations affecting driveaway of motor vehicles. 

The Division in reaching its conclusion concerning the towing of 
two motor vehicles by the dual saddle-mount method or otherwise said : 


‘‘We are not persuaded, however, that the record establishes 
that the towing of two motor vehicles by the dual saddle-mount 
method or otherwise constitutes a safe operation on the highways. 
It is apparent that a combination of three vehicles, particularly 
trucks, would seriously interfere with the free movement of single 
vehicles along the same highways, in that it would tend to increase 
the danger of passing. We doubt that such combinations of vehicles 
are adapted to making sharp turns, backing, and stopping with the 
ease and certainty which safety requires. We are unwilling to 
approve new methods of operations, the safety of which appears 
doubtful, solely on the opinions of motor carriers or other parties 
in interest that such new methods would be as safe as some existing 
methods.”’ 





FINANCE CASES 


Purchase Of Alternate Route Denied On The Grounds That A New 
Competitive Service Would Result Where None Now Exists. 


In the Case of Matthew Leo McKeone, Sr., et al—Purchase—Ihberty 
Motor Freight Lines, Inc., MC-F-3020, decided February 24, 1947, 
Division 4 denied an application which would have given the transferee 
and shipper a more direct route between Chicago and Kansas City, via 
St. Joseph, Missouri, than the circuitous route presently authorized to 
transferee. Although the case was unopposed, the Commission found, 


‘Where a proposed transaction in a section 5 proceeding really in- 
volves the institution of a new service, a request in such proceeding 
for the issuance of a certificate as a matter directly related to such 
transaction requires the same degree of proof of public convenience 
and necessity as in any other extension application. This, appli- 
cants have failed to produce.’’ 





Commissioner Mahaffie in Dissenting Opinion Warns Against In- 
flated Values of Operating Rights 


In the case of Moss Patterson, et al—Control: Mid-Continent 
Coaches, Inc. — Control — Southwestern Motor Carrier Corp., MC-F 
3168, decided January 31, 1947, Division 4 approved the acquisition of 
Southwestern’s stock by Mid-Continent for $375,000. It said that the 
purchase price was not an unreasonable sum in view of past earnings of 
Mid-Continent and Southwestern. 
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Commissioner Mahaffie disagreed with the finding of the majority 


saying : 


‘‘Bus operations in recent times have been very profitable. Earn- 
ings from war traffic or otherwise have reached levels which, certain- 
ly in a regulated industry, cannot reasonably be expected to continue 
indefinitely. A result of this phenomenal current prosperity is the 
high price presently being paid for operating rights. Such a price 
is likely to be very largely based on current results and early pros- 
pects. In the long run, however, it is difficult to believe that com- 
petition or, in its default, regulatory authorities will permit fares 
and charges calculated to produce a return on inflated values of op- 
erating rights. It should be kept in mind that Section 216(h) pro- 
vides that in any proceeding to determine the justness or reasonable- 
ness of any rate, fare, or charge of a motor carrier, ‘‘there shall not 
be taken into consideration or allowed as evidence or elements of 
value of the property of such carrier, either good will, earnings 
power, or the certificate under which such carrier is operating. 


As indicated, in order to approve we must find that the terms are 
just and reasonable and that the increase in fixed charges would not 
be contrary to the public interest. In these findings on the record 
here I am unable to join. It may be added that a merger of the 
properties involved appears desirable. If such a merger is to be 
brought about, however, it should be on terms which do not so great- 
ly deplete the present resources nor so heavily mortgage the future 
of the enterprise as does this transaction.’’ 





Division Of Operating Rights Denied Because Not Along Clean-Cut 


Geographical Lines 
In the case of C. E. Houff—purchase (portion)—Baltimore-New 


York Express, Inc., and Elliot Brothers Trucking Company, Inc., MC-F- 
3233, decided March 10, 1947, it was denied by Division 4 on the grounds 
that, 


‘“‘The divisions of operating rights in the manner proposed are 
not along clean-cut geographical lines but represent a selection of 
points or territories best calculated to provide the carriers concerned 
with the maximum operating authority for the rendition of through 
service without material effect on the nature or scope of the service 
previously rendered by the selling carrier. The result of approving 
such proposals as these would be that the holders of irregular-route 
operating rights might divide their rights into as many rights as 
there are combinations of points or areas in the territory they serve 
and multiply indefinitely the number of carriers in the territory, 
increasing the number of carriers competing for available traffic, 
and creating numerous new combinations of rights, thus broadening 
the scope of services previously rendered.’’ 


This case is particularly helpful because it cites and reviews prior de- 
cisions on the same subject. 











Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Bills To Provide Statutory Time Limitation On Actions For Over- 
charges And Undercharges In Parts Il And iV Of Inter- 
state Commerce Act 


Senator Cordon of Oregon has introduced bill 8. 571, providing for 
an amendment to Parts II and IV of the Interstate Commerce Act to 
place a three year limitation on actions at law for recovery of under- 
charges and overcharges by or against motor carriers and freight for- 
warders. A companion bill, H. R. 2295, has been introduced by Rep. 
Lynch in the House. 

The bills provide for the amendment of Sections 223 and 414 by 
adding new paragraphs 223a and 414a, respectively. The language of 
the two new sections is substantially similar to that used in Section 16(3) 
of Part I, except that the latter provides for a two year limitation period 
and the proposed amendments to Parts II and IV contain no provisions 
for award of damages by the Commission. 

A similar bill, S. 356, introduced by Senator Cordon in the last 
Congress, passed the Senate on October 22, 1945, but did not pass in the 
House. The Senate also passed, during the last Congress, bill S. 342, to 
increase the limitation period under Part I to three years, and this bill 
also failed of passage in the House. 





Distribution Rates Approved Under Section 408 


In a decision dated January 21, 1947, in I. & S. M-2501, the I. C. C., 
Division 2, has approved, with modifications, certain distribution com- 
modity rates published by Mahon’s Express, of Newark, N. J. 

The rates were published to apply on 26 commodities when moving 
in less-than-truckload quantities from the Newark terminal of Mahon 
to certain points in New Jersey and New York, when transported for 
and reshipped by, a forwarder ‘‘or others who employ or utilize the 
instrumentalities or services of . . . Mahon’s Express under like con- 
ditions...’’ The tariffs were filed in purported compliance with Section 
408, and the principal question involved was the extent to which the 
term ‘‘and others’’, ete., in Section 408 embraces others than freight 
forwarders. 

The rates were primarily for application to the traffic of certain 
large shippers and one consignee, Woolworth. There was no question 
as to their application to the traffic of forwarders for no such traffic 
was moving in the manner described. 

The Division found that the issues were substantially the same in this 
proceeding as in the Consolidator Case, 43 M. C. C. 527, wherein the Com- 
mission approved the establishment of certain assembling rates under 
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Section 408, applicable to the operation of a shipper or group or asso- 
ciation of shippers in the consolidating of freight for themselves or for 
members thereof on a non-profit basis. 

The service of respondent in the handling of the commercial shipper 
traffic was compared with the service which would be involved under the 
tariff in the handling of forwarder traffic, and the Division coneluded 
that respondent would save, both on forwarder traffic, and the traffic of 
others, solicitation expense, billing expense, claim expense, and pick-up 
costs. It was, therefore, concluded that: ‘‘The conditions under which 
the services of the respondent are utilized by the ‘other’ shippers are 
substantially ‘like’ those under which freight forwarders have employed 
his services.’’ 

Commissioner Splawn dissented, stating, among other things: 


‘The traffic under consideration will lack the two essential 
characteristics of forwarder traffic; namely less-than-carload or less- 
than-truckload quantities assembled or consolidated before trans- 
portation as a carload, and third-party responsibility for the trans- 
portation from point of receipt to point of destination. Definition 
of Freight Consolidators, supra, is not controlling of the issues 
herein.”’ 





Forwarder Service By Water Through Panama Canal Approved— 
Permit Withheld Pending Showing Of Readiness To Proceed 


A proposed freight forwarder service involving the use of water 
carriers from eastern points by way of the Panama Canal to destina- 
tions in Western States, has been approved by the Commission, Division 
4, in Docket FF-164, Arrow Marine Forwarders, Freight Forwarder 
Application. Since applicants are not ready to begin service, issuance 
of a permit has been withheld pending a showing that they are ready 
to commence operations on or before August 1, 1947. 

The finding that applicant is entitled to a permit is based upon 
testimony of the owners of the company, one of whom is presently em- 
ployed by a certificated forwarder, that there is a public need for the 
service, and the further testimony of several shippers that the proposed 
service would be beneficial to them. 





1. C. C. Annual Statistics Of Forwarder Operations 


The I. C. C. Bureau of Transport Economies and Statistics has re- 
leased its fourth summary of statistics compiled from annual reports of 
freight forwarders, covering the year 1945. The release, Statement No. 
474, shows that in 1945 complete reports weré received from 94 for- 
warders, and incomplete returns were received from three others. Fifty- 
two of such forwarders had annual gross revenues in excess of $100,000, 
and forty-two had less than that amount. 

The fifty-two larger companies reported total net income before 
income taxes of $552,464, and net income after all taxes of $138,654. 
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Forwarder revenue collected by the larger companies was approximately 
170 million dollars, as compared with approximately 3 million dollars 
collected by the forty-two smaller companies. 





Rail Tariffs Naming Increased Charges For Loading And Unloading 
Of Cars Suspended—1!. & S. Docket No. 5466 


The I. C. C., Division 2, by order dated February 28, 1947, and 
supplemental orders, has suspended a number of rail tariffs, filed to be- 
come effective March 1, 1947, and later, proposing increases in the 
charges made for loading and unloading cars. A hearing in the pro- 
ceeding has been scheduled to be held in Washington, before Examiner 
Weems, on April 15, 1947. 

The suspended tariffs proposed to increase the base charge for 
loading and unloading of cars from 75 cents per ton to $1.25 per ton, 
and apply to the increased charge the 25 percent increase authorized 
by Ex Parte 162, making a total resultant charge of $1.56 per ton for 
loading and unloading carload freight. 
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Water Transportation 
By Joun H. Etsennart, JR., Editor 


Maritime Commission Vessel Operations 


The Senate Committee on Interstate and Foreign Commerce has 
approved H. J. Res. 114, to extend until June 30 the U. S. Maritime 
Commission’s authority to operate Government-owned vessels. Under 
present law the Commission’s authority would have expired February 
28. The joint resolution was passed by the House on February 17. 





U. S. Maritime Commission Nomination 


The nomination of Joseph K. Carson, Jr., former Mayor of Portland, 
Oregon, to be a member of the United States Maritime Commission, for 
a term expiring September 25, 1952, was sent to the Senate by President 
Truman on February 7. 





St. Lawrence Seaway And Power Project 


Senator Walter J. Mahoney, a Republican of Buffalo, offered a 
resolution in the New York State Legislature on February 26, calling 
for a sweeping investigation of the proposed St. Lawrence Seaway and 
Power Project. Senator Mahoney charged that there has been general 
confusion as to the entire project, and said no one knows just how much 
the project will cost the State or to what extent the power will be used. 





Dumping Garbage From Trains, Planes And Ships 


On February 10, the House passed and sent to the Senate, a bill 
to ban garbage dumping from ships, trains or planes in the U. S. terri- 
torial waters, so as to prevent the spread of the hoof and mouth disease 
in this country. 





. 


Commission Issues First Supplemental Report In Ex Parte 162 


Upon petition of the Inland Waterways Corporation, operating the 
Federal Barge Line, the Commission on March 3, 1947 amended its find- 
ing in Docket No. Ex Parte 162 with respect to the increases authorized 
on sulphur in carloads from Texas mines. 

In the amended report and order, the Commission found that the 
increase in the rates on sulphur in carloads from Texas Mines to Galves- 
ton, when for movement beyond by water, should be limited to 15¢ per 
gross ton. Thus an increase of 30c per gross ton will be permitted to be 
applied to the barge rates from Galveston to Chicago, Detroit and other 
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points taking the same rates. Therefore, the same relation between the 
all-rai! rates and the rail-barge rates as existed on June 30, 1946 will be 
maintained. 





House Merchant Marine Committee Votes Extension Of Coast 
Guard Authority 


On February 26, the House Merchant Marine Committee voted a 
one-year extension until April 1, 1948 of the wartime authority of the 
Coast Guard to approve the operation of passenger ships without com- 
pliance with navigation and inspection laws. 





Maritime Commission a Withdrawal From Coastwise 
Trade 


On February 26, the Maritime Commission announced that it had 
dropped its operation on cargo vessels in the Atlantic Gulf coastwise 
trade because low competitive rail rates and mounting labor costs have 
made the operation unfeasible. 

Pursuant to the program, telegrams were sent by the Maritime 
Commission to the five steamship companies which have been acting as 
its operating agents in these trades, instructing them to offer no further 
sailings after the first of March. 





Maritime Commission Files Petition In Ex Parte 164-Docket 29663 
And 29664 


On February 27, 1947, the Maritime Commission filed with the Com- 
mission a petition requesting that rail and water carrier respondents in 
Dockets 29663 and 29664 be ordered to negotiate a settlement of the 
differences at issue in those cases with respect to increased rates that 
should be placed in effect. The petition was based on the fact that 
governmental operation under Congressional extension must cease as of 
July 1, 1947, and that it is imperative that an equitable solution be 
reached with respect to rate differences prior to that date. It would not 
appear that the generfl investigation proceedings could be concluded 
prior to that time. 

In support of the Maritime Commission’s petition, there was filed 
in conjunction therewith an opinion of the Attorney General of the 
United States that rate negotiations between competitive carriers and 
rate increase proposals such as contemplated in the above mentioned 
proceedings, when effectuated as a result of a direct order of the Com- 
mission, did not constitute a violation of the Anti-Trust Laws. 
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Recent Court Decisions 
By Warren H. WaGNER 


Military or naval property entitled to land grant rates. 
United States v. Powell 


On March 3 in Nos. 56 and 57, the Supreme Court held that phos- 
phates shipped to England under the Lend-Lease Act to use as fertilizer 
are not ‘‘military or naval property moving for military or naval and 
not for civil use’’ under the Transportation Act of 1940, so as to entitle 
the Government to land-grant rather than commercial freight rates. 





Northern Pacific Ry. Co. v. United States 


On March 3, in No. 400, the Supreme Court held that government- 
owned cable, lumber, bowling alleys, and asphalt destined for use by 
military and naval forces for merchant fleet, for military training purp- 
oses, and for maintenance of morale in isolated military posts are ‘‘mili- 
tary or naval property moving for military or naval and not for civil 
use’’ under the Transportation Act of 1940, so as to entitle the Govern- 
ment to land-grant rather than commercial freight rates; the use to which 
the property is to be put being the controlling test of its military or 
naval character. 





Power of Commission over use of track owned by Cleveland Union Stock Yards. 
Baltimore and Ohio Railroad Co. v. United States 


On March 11, 1947, the three-judge court for the Northern District 
of Ohio, Eastern Division, in Nos. 24435 and 24479 (the latter filed by 
The Cleveland Union Stock Yards Company) set aside the Commission’s 
report and order of May 3, 1946, in Docket No. 28714, Swift & Com- 
pany v. Baltimore & Ohio Railroad Co., 266 I. C. C. 55. By this report 
the Commission had directed the New York Central Railroad Company 
and The Cleveland Union Stock Yards Company to permit the use of 
1619 feet of track owned bv the Stock Yards Company for the delivery 
of livestock to the plant of Swift & Company and several other packers 
in Cleveland, Ohio. The Court held that Track 1619 had not been de- 
voted to publie use, as found by the Commission, because ‘‘such use has 
been made from the beginning *** under the provisions of a written 
contract expressly asserting ownership and reserving therein the proper- 
ty right of the Stock Yards Company limiting the character of shipments 
and made mutually terminable upon 30 and 60-day notices, respectively’’. 
The Court said: 


“‘Tf the Commission lawfully may compel the Railroad Com- 
pany to use track 1619 as its own or as one which it controls it would, 
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by such order, in effect be declaring an appropriation of property 
belonging to a private owner, thus undertaking to exercise a power 
which it does not possess. The order effectually subordinates and 
subjects the Stock Yards Company’s ownership of its property to 
the beneficial and preferential use of Swift & Company without due 
process of law.’’ 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meelings of the Baltimore Chapter. 


Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 135 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Mr. Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 





N. B.: Members within each of the several districts may at their own expense witn 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found cea 
pages 120-122 of December, 1939, JourNat.) 
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Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 


Ninth District Chapter 


S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 


Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of renn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
in.oppers Blidg., Pittsburgh, Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





CHAPTER NEWS 


District No. 1. 


On March 24th District No. 1 Chapter held a luncheon at the 
Parker House, Boston. Mr. J. W. Barriger, President, Chicago, India- 
anapolis & Louisville Railway, spoke on ‘‘Streamlined Regulation for 
Streamlined Railroads.’’ 
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Baltimore 


At the meeting of the Baltimore Chapter on March 14th, Mr. W. P. 
Bartel spoke on ‘‘Investigation and Suspension Proceedings.’’ Mr. 
Bartel’s speech is printed elsewhere in this issue of the Journal. 





Chicago 


Mr. Frank Quindry, Attorney-at-Law of Mayer, Meyer, Austrian 
& Platt, and counsel for the United Air Lines, spoke at the luncheon 
meeting of the Chicago Chapter on Friday, February 7th on ‘‘ Regula- 
tion of Air Transportation.”’ 

Among the guests present at the February luncheon were Messrs. 
Alonzo Beunett, Vice-President, Federal Compress & Warehouse Com- 
pany, Memphis, Tennessee, and E. G. Cox, of the Bureau of Motor Car- 
riers of the I. C. C., Chicago. 

The March luncheon was in the Traffic Club Rooms, Palmer House, 
on Friday, March 7th. The speaker was Mr. John J. Hayden, District 
Manager, Car Service Division, Association of American Railroads. 
His subject was ‘‘ Embargoes.”’ 





District Of Columbia 


The Washington, D. C., Chapter of ICC Practitioners held one of its 
most successful and best attended bi-monthly meetings on February 25 
when Commissioner Richard F. Mitchell, of Ft. Dodge, Iowa, who suc- 
ceeded the late Claude R. Porter, was the honored guest and speaker. All 
I. C. C. Commissioners who were in the city on that date were present 
to honor their colleague who assumed his new duties on February 10. 
The large gathering which welcomed Commissioner Mitchell was repre- 
sentative of practically every line of transportation and traffic activity. 

The luncheon program was conducted by Edward F. Lacey, Chairman 
of the Washington Chapter. Judge Mitchell was introduced to the 
assemblage by I. C. C. Chairman Clyde B. Aitchison, who just 40 years to 
the day qualified as a member of the Oregon State Commission. He 
gave an interesting discourse on the part that the State of lowa has 
played in the history of the Interstate Commerce Act. The State of 
Iowa has been represented on the Commission since its inception except 
for very brief periods. Chairman Aitchison was born in Iowa, but later 
moved to Oregon. 

Judge Mitchell gave a brief, impromptu talk, in which he spoke of 
his experiences as Chief Justice of the Supreme Court of Iowa, and his 
belief in rendering decisions promptly. He asserted that he is greatly 
interested in the activities of the ICC, and is anticipating his new duties 
with great enthusiasm. He also mentioned his housing difficulties since 
arriving in Washington, but finally had found temporary quarters for 
him and his family, consisting of his wife and two daughters. 
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Following Commissioner Mitchell’s talk, the group present arose and 
gave him a warm welcome of applause and appreciation. 





Kansas City 


Mr. E. L. Peterson, Secretary-Treasurer of the Kansas City Chapter 
spoke before the March 5th meeting on the subject of ‘‘Demurrage.”’ 
This speech is printed elsewhere in this issue. 

The April meeting will be held on the 2nd of the month at seven 
o’clock in the Board Room of the Chamber of Commerce. 





Metropolitan New York 


The Metropolitan New York Chapter held its first forum meeting 
on the evening of February 26th in the rooms of the New York Traffic 
Club. Mr. S. 8. Eisen, Attorney-at-Law, spoke on ‘‘The Irrevocability 
of Certificates of Convenience and Necessity,’’ after which he answered 
the questions of those present. The meeting was very well attended 
and it is understood that forum meetings, which have been in great 
demand, will be continued. Mr. Charles H. Trayford, Mural Trucking 
Service, 60 Lewis Street, New York City, is Chairman of the Forum 
Committee. 

On Tuesday evening, March 25th another forum meeting will be 
held by the Chapter in the Traffic Club Rooms. The speaker will be 
Parker McCollester, Attorney-at-Law, former President of the Associa- 
tion of I. C. C. Practitioners. 





Ninth District Chapter 
At its meeting on March 11th, the following officers were elected 
to serve for the fiscal year 1947-48: 
President: UL. E. Luth, Traffic Director, National Battery Company, 
St. Paul, Minnesota. 


First Vice-President: Frank V. Caesar, Traffic Consultant, 1119 Flour 
Exchange, Minneapolis, Minnesota. 


Secretary: A. G. Grimm, G. T. M., Pillsbury Mills, Inc., 608 2nd Ave., 
South, Minneapolis, Minnesota. 


Treasurer: Wesley C. Newman, A. T. M., Archer-Daniels-Midland Com- 
pany, 600 Roanoke Building, Minneapolis, Minnesota. 


Regional Vice-Presidents 


Minnesota: V.P. Brown, G. F. A., Great Northern Railway, 724 Great 
Northern Building, St. Paul, Minnesota. 
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North Dakota: Neal E. Williams, Commerce Counsel, Chamber of Com- 
merce, Fargo, N. D. 

South Dakota: J. G. Ihnet, Traffic Com’r, Chamber of Commerce, 
Watertown, S. D. 

Wisconsin: J. F. MeGrath, Vice-Pres’t. Gateway City Transfer Com- 
pany, 2130-50 South Avenue, La Crosse, Wisconsin. 


Ezecutive Committee 


G. A. Heinze, T. M., DeSoto Creamery, 71-89 West Island Avenue, 
Minneapolis, Minnesota. 

E. F. Rice, F. T. M., Soo Line Railway, First National Soo Line Build- 
ing, Minneapolis, Minnesota. 

Edward H. Berg, St. Paul Association of Commerce, Athletic Club Build- 
ing, St. Paul, Minnesota. 

James W. Peeke, A. T. M., Northrup King & Company, 1500 Jackson 
Street, Minneapolis, Minnesota. 

Akeley L. Stevens, A. T. M., Northern States Power Company, 15 South 
5th Street, Minneapolis, Minnesota. 


The Annual Reports of Committee Chairmen were also presented at 
the meeting on March 11th. 





Philadelphia 


Dr. G. Lloyd Wilson, Chairman of the Philadelphia Chapter gave 
a very interesting talk at the February 26th meeting on ‘‘ Nationaliza- 
tion of Transport in Great Britain.’’ 

A review of pending legislation in the 80th Congress was given by 
Mr. Herbert Wood. 

The election of officers is scheduled for the April meeting of the 
Chapter. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, JR. 
Chairman, Memorial Committee 


John C. Donnally, Attorney-at-Law, Investment Building, Washing- 
ton, D. C. (3-22-47) 

Albert T. Gould, Attorney-at-Law, 1 Federal Street, Boston, Massa- 
chussetts. (3-1-47) 

E. B. Johnson, Traffic Manager, Ichabod T. Williams & Sons, 220— 
llth Avenue, New York, N. Y. (1-21-47) 

William B. Schreier, G. T. M., Eagle Picher Company, American 
Building, Cincinnati, Ohio. (3-26-47) 

Bentley W. Warren, Attorney-at-Law, 30 State Street, Boston, 
Massachusetts. (March, 1947) 
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William J. Bradford, (A) 312 Board of 
Trade Building, Indianapolis 4, In- 
diana. 

C. J. Braun, Jr., (B) Chief, Rate Di- 
Vision, Kimberly-Clark Corporation, 
128 North Commercial Street, Neenah, 
Wisconsin. 

John A. Christie, (A) 210 Main Street, 
Hackensack, New Jersey. 

Leo J. Crum, (A) 503 Kalamazoo Na- 
tional Bidg., Kalamazoo, Michigan. 

Jack H. H. Dibb'ee, (A) 1110 Paulsen 
Building, Spokane 8, Washington. 

Robert H. Duff, (A) 1308 F. Street, N. 
W., Washington 4, D. C. 

A. J. Edgar, (B) T. M., Lederle Labora- 
tories Division, American Cyanamid 
Company, Middleton Road, Bldg. 43- 
A, Pearl River, N. Y. 

Byron E. Ford, (A) Vorys, Sater, Sey- 
mour & Pease, 52 East Gay Street, 
Columbus 15, Ohio. 

Bernard Freedman, (A) 14 Edison Place, 
Newark 2, New Jersey. 





List of New Members* 


a L. Gunnison, (B) Standard Oil 
“——~ ny, Room 807—225 Bush Street, 
sr rancisco 20, California. 

Hugh W. Hendrick, (B) Mgr., Trans- 
portation Department, Truck Owners’ 
Association of California, Room 904— 
57 Post Street, San Francisco 4, Cali- 
fornia. 

Nils G. Hoyer, (B) District Sales Mgr., 
Hinsch Transportation Co., Inc., 1166 
Randall Avenue, Bronx 59, N. Y. 

David S. Letts, (A) 901 Tower Building, 
Washington 5, D. C. 

John J. McKay, (A) Capital National 
Bank Bldg., Austin, Texas. 

Bruce L. Miller, (A) Clark, Carr & Ellis, 
120 Broadway, New York >, i. ¥, 

William C. Neely, (B) Commerce Clerk, 
Texas & New Orleans R. R., 827 South- 
ern Pacific Building, Houston 1, Texas. 

S. Clair Stokley, (B) American Viscose 
Corporation, Marcus Hook, Pennsyl- 
vania. 

J. Davis Wooten, (A) Couch Building, 
Tullahoma, Tennessee. 


* Elected to membership in March, 1947. 


REINSTATED TO MEMBERSHIP 1946-47 


H. O. Berger, (B) 7511 41st Avenue, N. 
E., Seattle 5, Washington. 

W. L. Thornton, Jr., (B) G. T. M., Kim- 
berly-Clark Corporation, Neenah, Wis- 
consin. 


O. L. Turley, (B) 7203 Rhode Island 
Avenue, College Park, Maryland. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


Joseph F. Barbano, ) 112 Farrier Ave- 
nue, Oneida 2, N. 

D. L. Bennett, (B). ‘Interstate Truck 
Service, Inc., Martins Ferry, Ohio 

Ralph G. Boyd, (A) 220° Devonshire 
Street, Boston 10, Massachusetts. 

S. C. Braucher, (A) Deputy Secretary, 
Dep’t of Internal Affairs, Capitol Build- 
ing, Harrisburg, Pennsylvania. 

Joseph V. Cullum, (A) oT Bergenline 
Avenue, Union City, N. J. 

John K. Cunningham, (A) Gen’l Counsel, 
National Carloading Corporation, 19 

Rector Street, New York 6, N. Y. 


Llovd B. Hughes, (B) 21 Elston Court, 
Oakland, California. 

Charles P. Gillespie, (A) Main Street, 
P. O. Box 550, Tazewell, Virginia. 

Fred M. Glass, (A) University Club, 
Washington, D. C. 

James G. Lane, (A) 34 State Street, 
Boston, Massachusetts. 

A. E. Later, (A) 135 South La Salle 
Street, Chicago 3, III. 

Adolph J. Radosta, Jr., U. S. Civ., OMG 
—BS, APO 742, c/o Postmaster, New 
York, N. Y 
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